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ReCGairtel to Director dated 2/26/65. 


Enclosed for the information of the Bureau is 
one copy each of Petitions for Writ of Certiorari in 
the following three cases: 


JAMES ALLEGRETTI vs. The United States, case 
number 924, Appellate; 


LOUIS DARLAK vs. The United States, case number 
925, Appellate; 


| DAVID FALZONE vs. The United States, case num- 
ber ber 926, Appellate. 







It is noted from the Petitions that ALLEGRETTI 
DARLAK, and FALZONE, ET AL were convicted in the.U, 5, 
District Court. fOr the, Southern District of Illinois, 
Northern Division, of conspiracy . to unlawfully. posses 
certain whiskey, taken from an interstate shipment an 
possession of the. same goods. 


It is noted also that the U. 5. Court of Appeals 
for the Seventh Circuit, 4/22/64, ‘reversed tands remanded 
this case for a new trial. The same. Court of Appeals, 


sitting en banc, on 12/29/64, affirmed judgment of the 
District Court. 
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` Poimbed decisions. оғ thé Court of Appeals: are 
affixed to the Petitions.in-ease. lt is noted that the 
Petitions contain references to the. FBI апа FBI Agents 
investigating this case. 
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WFO will continue to follow -and report decisions 
of the Supreme Court. in these cases. - 
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IN THE 


Supreme Court of the United States 


Ocrozer Tern, 1964, 
Nod 25 


DAVID FALZONE, 





Petitioner, 
%, 


UNITED STATES OF AMERICA, 
Respondent, 


PETITION FOR WRIT OF CERTIORARI 10 THE 
- -UNITED-STATES COURT OF APPEALS FOR. ТЕЕ _ 
SEVENTH CIRCUIT, 








owe 


DANIEL C. AHERN, ‚ Ш 
10 South LaSalle Street, 

Chicago 3, Illinois, 
Attorney for David Falzone, 


THE GUNTHGRPAWARREN PRINTING COMPANY, CHICAGO 
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Unen Staves Court or APPEALS 
For the Seventh Circuit 


Chicago, Ilinois, · 


Thursday, January 21, 1965 


Before 
Hon, John S. Hastings, Chief Judge 
Hon, Y. Ryan Duffy, Cireiit Judge 
Hon. Elmer J. Schnackenberg, (Лтеш Judge 
Hon, Win 0. Knoch, Cireuit Judge 
Hon, Latham Castle, Circuit Judge 
Hon, Roger J. Kiley, Circuit Judge 
Hon, Luther M. Swygert, Circuit Judge 


Nos. 13915, 13916, 19917, 12018 

шр Snares or Амно, | Appeals from the 
Platwtif-Appellee, | United States Dis- 
0$, trict Court for the 


JAMES АДЕЕТ, Davi Fanzone, Southern District 


Frank DI§OIANDRELLO, LOUIS of Illinois, North- 
Danak, ern Division. 


Defendants-Appellants, 


Ir 1s HEREBY onperep by the Court sitting en bane that 
the petitions for rehearing filed in the above-captioned ap- 
peals be, and the same are hereby Denizen, 


(Judge Schnackenberg voted to grant petitions for 
rehearing, ) 
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BOHNAOKENBERG, Circuit Judge, partly concurring and 
partly dissenting. 


Î approve and concur in Judge Knoch’s opinion insofar 
as 1t is not inconsistent with the majority opinion of this 
court filed on April 22, 1964: 


The comment of a judge who concurred-is pertinent: 


® ® And the court’s statement that it was satis. 
fied that a connection existed between the acts of the 
several defendants. invited a substitution. of the "fed 
ing of collective culpability for a finding of individual 
guilt, ” 


[would reverse the district court in this case and remand 
it for a new trial, 
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the jury according possible collaboration between Lou 
Pushanis, one of his employees, and Gerald Covelli, sought 
to be introduced by way of cross-examination, Our study 
of the matter leads us to the opposite view that the Trial 
Judge did not abuse his authority in this respect. One 
of the explanations given for the effort to introduce the 
evidence sought to be elicited by way of cross-examination 
is that the defense could hardly be expected to call Ger- 
ald Covelli as its witness, The difficulties inherent in trial 
tactics cannot be permitted to dilute the authority of a 
Trial Judge to control the trial. We find no error here, 


Contrary to. defendant's contention, the Trial Judge did 
instruct the jury that to find defendants guilty they must 
find them to have known that the merchandise involved 
was stolen from interstate commerce, It was nof neces- 
sary to give repetitious instructions tendered by the 
defense, 


The Trial Court also instructed the jury regarding the 
definition of an accomplice and the caution to be exercised 
in weighing his evidence. Whether Lou Fushanis was or 
was not an accomplice or co-conspirator was an issue of 
fact which was presented to the jury by a conflict in the 
evidence, It was not error for the District Judge to 
refuse to underline the testimony of one of the witnesses 
and his inferences respecting this issue, If the jury con- 
cluded Lou Fushanis was an accomplice, then they had 
heen told how to treat his testimony, and they had ade- 


quale instructions in interpreting that testimony with re 


spect to the basic issues of the innocence or guilt of the 
defendants, 


We have reviewed all other points raised by the de- 
fendants, After due consideration, we find that none 
operates to alter our conviction that the judgment of the 
District Court must be affirmed. 

AFFIRMED. 
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diamonds and that he was studying Spanish for that pur- 
pose. We do not consider this, or the other similar actions 
by the Trial Judge, as bases for reversal, 


It is further contended that the defendants were denied 
their rights under 18 U, 8, 0, $3500 (Jencks Act) with 
respect to the witness Max Olshon. It is apparent from 
our own dose study in camera of the documents in ques- 
tion, which included both direct statements of witnesses 
and reports of government agents, which the Trial Judge 
examined in camera, that he did not, as feared by defense 
counsel, limit the word “‘statements” as used in the stat- 
ule to mean only such statements as the witness had him- 
self set down on paper, We find no error in this regard, 
Мах Olshon testified to a conversation with David Fal. 
zone on March 18, 1959. The prior statement of Max Ol- 
shon which was produced did not refer to this conversa- 
tion. Objection was sustained to the question whether he 
had told the Grand Jury about it, The Trial Court de- 
nied a motion for production of the Grand Jury transcript 
of his testimony to ascertain whether he had or had nof 
mentioned this conversation. No such particularized need 
was shown for such production as to outweigh the tradi- 
tional maintenance of secrecy surrounding grand jury pro- 
ceedings: Tt was not'error to deny the motion, U, 9. v. 
Magin, 7 Civ, 1960, 280 F. 24 14, 79; U, 8. v. Nasser, 1 
Cir, 1962, 301 F. 2d 249, 245, and cases there cited, 


We have given particularly close consideration to. the 
assertion that cross-examination of government witnesses: 
was unduly limited to the prejudice of the defendants, In 
every such instance cited by the defendants, the Trial 
Judge sustained objections to the questions as béyond the 
Scope of the direct examination. The defendants concede 
the traditionally wide latitude given to a Trial Judge in 
controlling cross-exammation,. but argue that the prin- 
ciple has here been expanded to keep relevant facts from 











36 

Тб 1s contended-that this admonition was insuficient and 
that a motion for mistrial should have been allowed, Al. 
though adjudged restored to sanity, the witness's inter- 
est, possible prejudices and accuracy of memory, and fac- 
tors affecting these, were all proper subjects of cross-exami- 
nation. The government was entitled to elicit pertinent 
circumstances affecting his credibility, U. 9, Lawwshi, 
T Cir, 1952, 195 P. 201, 7. As the government arenes, 
Mr. Westerhausen% mental history was extremely com- 
plex, U. 6, v, Westerhausen, 7 Cir, 1960, 283 T. d G44, 
848, including not only loss of memory, but auditory hallu: 
cinations, After carefully weighing the matter, we do not 
agree that this one question, which the Trial Judge held 
to be improper, and on which the jury were promptly im- 
structed, required a mistrial, Similarly, we find no re- 
versible error in the failure of the prosecution to follow 
up with affirmative proof its questions to which Mr. Wes- 
terhausen gave negative answers. 


In several istances, the Trial Judge ordered parts of 
the testimony stricken although the defendants had moved 
not to strike but to declare a mistrial, A typical instance 
was Gerald: Covelli's statement that there. was. a. price"on 
his head. Tho Trial Judge ordered the statement stricken 
and instructed the jury to disregard it, Gerald Covelli 
had been asked on cross-examination about having studied 
Spanish and Italian in Leavenworth and had denied: that 
he proposed to go to Rio de Janeiro to take “off a diamond 
score.” It was proper on redirect to cover the same sub- 
ject matter, On redirect, Covelli said he was studying 
those languages because he proposed ultimately to leave 
the country and live elsewhere. He then .added, not 
responsively, “Т could never live peacefully in this coun- 
try, because there is a price on my head now." Later 
Robert Westerhansen testified that Gerald Covelli had ad. 
mitted to him that he intended to go to Brazil to. steal 
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Supreme Gourt of the United States 
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DAVID FALZONE, 
Petitioner, 
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UNITED STATES OF AMERICA; 
Respondent, 





PETITION FOR WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


To The Honorable, The Chief Justice and Associate Justices 
of the Supreme Court of the United States: 


The petitioner, David Falzone, prays that ‘a writ of 
certiorari be issued to review the decision of the United 
States Court of Appeals for the Seventh Circuit in the 
above case: 


JUDGMENT AND OPINIONS OF THE COURT BELOW, 


The judgment of the United States District Court for 
the Southern District of Minois, Northern Division, was 
entered on June 26, 1962. Ibis not reported but ¿ appears ІШ 
the cer tified, printed, joint appendix filed herewith. 








The original opinion of the United States Court of 
Appeals for the Seventh Circuit, filed April 22, 1964, was 
not published and is set forth in the appendix to this 
petition, 

The contrary opinion of the United States Court of 
Appeals for the Seventh Circuit, sitting em banc, on a 
rehearing filed December 22, 1964, was not published and 
is set forth in the appendix to this petition, 


JURISDICTION. 


The order of the United States Court of Appeals, afirm- 
ing the judgment and sentence of the United States Dis- 
trict Court for the Southern District of Illinois, Northern 
Division, was filed December 22, 1964. The petition for 
rehearing’ was denied on January 21, 1965, This petition 
is seasonably filed under Rule 22 of this court. 


Jurisdiction in this court to review the judgment below 
is provided in 28 U. S. 0,19% (1). 


QUESTIONS PRESENTED, 


1, Was it not a denial of the petitioner's right fo trial 


by jury for the trial judge to instruct the jury at the close 


of the Govermment^s evidence in chief that the Government — 


had shown to the satisfaction of the court that a connec- 
tion existed between numerous acts and declarations of co- 
defendants and this petitioner, and, hence, were admissible 
against him even though he was absent during these actions 
and declarations, 


9, Did not the Government resort to an aggregate of 
misconduct contrary to the minimal standards of fair play 
m asking of an important defense witness the irrelevant 
but destructive question of whether he recalled killing his 
stepmother; and in eliciting from its principal accomplice 
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U. S. Attorney's office, During cross-examination of Ger- 
ald: Covelli reference was made to contradictions between 
his prior statements and his trial testimony. Gerald Covell 
was explaining this on redirect, pointing out that he had 
been corrected by David Falzone as to certain dates and 
places in the course of the above conversation, The cor- 
rections and attendant comments made by David Falzone, 
and described by Gerald Covelli, were incriminatory ad- 
missions of David Falzone and were clearly admitted only 
as evidence against Falzone, These admissions were cor- 
roborated by the testimony of a government agent present 
at the time who was properly permitted to testify to that 
affect and to the attendant circumstances, including the 
questions and comments in answer to which the incrimma- 
tory admissions were made, 


The testimony of Gerald Covelli was a vital part of the 
government's case, The defense witness Robert Wester- 
hausen testified that while he and Covelli were prison- 
mates: at Leavenworth, Covelli told him in the course of 
many conversations that he was being paid to implicate 
his co-defendants, who in fact had nothing to do with the 
stolen liquor, in order to shield the real culprits. 


The cross-examination of Mr. Westerhausen brought 
out the details of his prior long history of mental inca- 
pacity, although he had since been judicially determined 
as restored to sanity, On redirect, Mr. Westerhausen tes- 
tified to the nature and extent of his prior mental disease 
and its cure beginning in 1955 with the result, he stated, 
that his memory began to improve. On re-cross, Mr. 
Westerhausen said again that his memory had begun to 
improve about 1955. The government counsel then asked 
whether Mr, Westerhausen now recalled killing his step- 
mother, The Trial Judge sustained objections to this and 
instructed the jury: 

“The jury is instructed and admonished by the Court 
to pay no attention whatever to the last improper 
question by the Government.” 
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Covelli testified that he and David Falzone then engaged 
in efforts (0, raise the money requested by James Alle. 
gretti for that purpose. There was evidence that David 
Falzone continued to participate in the conspiracy. U. 5. 
ү, Aguect, 2 Cir, 1962, 310 F. 2d 817, 839, and cases there 
cited. It was not necessary for the government to prove 
what, if anything, James Allegretti actually did to 
“straighten out the case,” and continue the conspiracy. 
There was evidence that he asked for money and that, after 
David Falzone’s arrest and release on bond, Falzone and 
Gerald Covelli did raise such sums which were turned over 
to James Allegretti to be used for that purpose. 


David Falzone testified that he had seen Agent Weather- 
wax casually at a motel in April, 1962, had started a con- 
versation with him, and that Agent Weatherwax, on hear- 
ing that Falzone proposed to testify at the trial, had sall, 
“Don’t be a fool, we will murder you on that stand,” On 
cross-examination, the government attempted in vain to 
elicit certain testimony of further conversation with Agent 
Weatherwax respecting David Falzone’s reasons for testi- 
fying as he did. Under the circumstances, it was proper 
rebuttal for Agent Weatherwax to testify to those fur- 
ther conversations and to incriminating admissions made 
by David Falzone in the course of such conversations, 


We have scrutinized all the other-examples of such evi- 
dence, the admission of which is characterized by appel- 
lants as reversible error, and must conclude that the posi- 
tion of the defense on this point is not well founded, 


It is contended that post conspiracy declarations of one 
co-defendant, although admitted as to him alone (a mat- 
ter on, which the Jury was instructed) were elicited with 
intent to prejudice the other defendants. Some of these 
declarations were made in: the course of conversation he- 
tween David Falzone, Gerald Covelli, and various govern- 
ment agents, including Willian D. Weatherwax, i the 
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witness that he was leaving the country. after the. trial be- 
cause he had a price on his head; and in the efforts of one 
of the assistant district attorneys and an agent of the Fed- 
eral Bureau of Investigation to frighten this petitioner 
from testifying in his own behalf? 


CONSTITUTIONAL PROVISIONS INVOLVED.. 


Constitution of the United States: 


Article TIT, Section 2: 


«с, The Trial of all Crimes, except in Cases of Im- 
neachment shall be by Jury ;" 


Amendment VI: 


Tn all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
be been committed... .” 


STATUTES INVOLVED. 


Title 18 U. 8. C. Section 371, Conspiracy to commit 
offense or to defraud United States: 


TE two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or to defraud the United States, 
or any agency thereof in any manner or for any pur- 
pose, and one or more of such persons do any act to 
effect the object of the conspiracy, each shall be fined 
not more than $10,000 or imprisoned not more than 
five years, or both. | 

Tf, however, the offense, the commission of which 1s 
the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed 
the maximum punishment provided for such misde- 
meanor, 

Title 18 U. S. C. Section 659, Interstate or Foreign 

Baggage, express or freight. 

(|, Whoever buys or receives or has m his pos- 
session any such goods or chattels, knowing the same 
to have heen embezzled or stolen; or 
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" ‘Whoever embezzles, steals, or unlawfully takes, car- 
ries away or:by fraud or deception obtains with intent 
to convert to his own use any baggage which shall have 
come into the possession of any common carrier for 
transportation in interstate or foreign commerce or 
breaks into, steals, takes, carries away, or conceals 
any of the contents of such baggage, or buys, receives or 
has in his possession any such baggage or any article 
therefrom of whatever nature, knowing the same to 
have been embezzled or stolen; or 


Whoever embezzles, steals, or unlawfully takes by 
any fraudulent device, scheme, or game, from any rail- 
road car, bus vehicle, steamboat, vessel, or aircraft 
operated by any common carrier moving in interstate 
or foreign commerce or from any passenger thereon 
any any money, baggage, goods, or chattels, or who- 
ever buys, receives, or has in his possession any such 
` * money, baggage, goods, or chattels, knowing the same 
to have been embezzled or stolen—~ 


Shall m each case be fined not more than $5,000 or 
imprisoned not more than ten years, or both; but if 
the amount or value of such money, baggage, goods 
or chattels does not exceed $100, he shall be fined not 
more than ш 000 or imprisoned not more than one 
year, or both. 
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on-some of the cafés involved, or making false exculpatory 
statements to the government agents, 


There were sharp couflicts in the testimony and in nu- 
merous instances the jury would have to resolve issues 
of credibility. Viewed in the light most favorable to the 
government, the evidence supports the convictions, Glasser 
ү. U, 8, 1942 315 U. S. 60, 80. 


We do not adopt the majority opinion of April 22, 1964, 
with respect to the comments made by the Trial J udge in 
connection with his ruling on the admissibility of acts and 
statements of certain defendants in evidence against other 
defendants. It was on the basis of those comments that 
the’ majority, in the opinion of April 22, 1964, based its 
reversal of the convictions here appealed. We adopt in- 
stead the dissenting opinion to the effect that the state- 
ments of the Trial Judge did not constitute reversible 
1107, М. Ё, 20......, beginning at page ....... 


The defendants contend that statements made by al- 
leged co-conspirator defendant David Palzone after his 
arrest were Improperly admitted in evidence against other 
defendants. Their theory is that with the arrest of David 
Falzone, and the raids made the same day on some of the 
cafes where the stolen whiskey was stored, the conspiracy 
(0 possess liquor stolen from interstate commerce had 
come to rest. The evidence in the record supports а con- 
trary holding that David Falzone’s arrest did not termi- 
nate the conspiracy, Gerald Covelli testified to seeing 
some of the stolen whiskey in the possession of fellow cón- 
spirators two weeks after the earlier raids on some of the 
cafes, Even while in the custody. of the Federal Bureau 
of Investigation, David Falzone was still issuing instruc- 
tions for disposition ofa part of the stolen liquor, Max 
Olshon testified that when released on bond, David Pal- 
zone stated that he was-not unduly worried because Jimmy 
Allegretti would “straighten out the whole ease." Gerald 








дд 


nature of these proceedings is sufficiently set out to make 
repetition here unnecessary. | 


We have enjoyed the benefit of oral argument on such 
re-consideration together with the record and the briefs 
of" counsel, 


On reconsideration, this Court adopts the majority opin- 
jon handed down April 22, 1964, insofar as that opinion 
concluded that the evidence was sufficient to convict all 
the defendants herein on both counts of the indictment 
of (1) conspiracy to possess whiskey stolen from inter- 
state commerce knowing such whiskey was stolen from 
interstate commerce, and (2) as to each defendant, of 
knowingly possessing the stolen whiskey, 


The trial was а long one, The conspiracy disclosed by 
the evidence was complicated, There was ample proof 
that the whiskey in question was stolen from an interstate 
shipment and abundant circumstantial evidence from which 
the jury could have concluded that each defendant must 
have known that the whiskey was stolen, "The record shows 
that all of the defendants contributed to carrying out the 
object of the common conspiracy to possess the stolen whis- 
key, We deem it unnecessary to narrate the details of 
their activities. The record discloses that each engaged 
in one or more of such acts as storing the whiskey, direct- 
ing or carrying out its distribution to various cafes, oper- 
ating those cafes, stowing the whiskey there, and, in some 
eases, transferring it to other containers, raising funds 
to enable the conspiracy to continue after government 
agents had arrested one of the conspirators and after raids 
"Tn the opinion of April 22, 1964, .... P, 90 ....,at page...., 
the Court stated: "In addition to the matters -which we have 
already discussed, we deem 3t appropriate to state that there is 
sufficient evidence in the record to support-the verdict as to 


each of the defendants. We reject defendants’ contention to the 
contrary,” 





STATEMENT OF THE CASE, 


The petitioner, David Falzone, was indicted, together 
with James Allegretti, Louis Darlak, Frank Liseiandrello 
and Joseph Lisciandrello, on June 30, 1960, under two 
counts, one, charging a conspiracy, contrary to Title 18, 
Section 371, United States Code, to possess whisky, valued 
in excess of $100.00, which had been stolen from an inter- 
state shipment; and, two for possession of this whisky, 
contrary to Title 18, Section 659, United States Code, 


All defendants (excepting Joseph Liseiandrello who was 
severed because of illness during the trial) were found 
euilty by ajury of both counts and on June 26, 1962, each 
was Sentenced to serve five years imprisonment under the 
conspiracy charge and seven years imprisonment, to be 
concurrently served, under the possession charge, A three 
thousand dollars fine was also imposed on each of the de- 
fendants. 

On April 22, 1964, the majority of a three judge division 
of the Court of Appeals reversed the judgment and sen- 
tence of the trial court and remanded the case for a new 
trial, 

On December 22, 1964, six of the seven judges sitting en 
banc on a rehearing rejected the earlier majority opinion 
and adopted the minority opinion, affirming the judgment 
and sentences below. 


On January 21, 1965, six of the seven judges sitting en 
bane denied the petitions for rehearing, 











STATEMENT OF FACTS, ` 


During the course of the trial of this case the Govern- 

ment presented 20 witnesses in chief who testified.to many 
acts, déclarations, and: statements by, one or. more of the 
alleged coconspirators, including those of the Government’s 
principal witness, Gerald Covelli, a self styled accomplice, 
to which this petitioner and all nonparticipating defend- 
ants objected. On each such occasion, the court reserved 
its ruling on thé avowal of the prosecution to connect up 
this testimony. 


At the close of the Government’s evidence, the prosecu- 
tion: moved to admit all of the testimony as to these acts 
and declarations against all of the defendants. 


Whereupon the court instructed the jury thusly: 


“Ladies and gentlemen, will you please give me your 
attention: | 


“From time to time objections have been made by 
defendants to testimony as to acts, conversations, aud 
statements, had or made by one or more of the -de- 
fendants, but out of the presence of the other defend- 
ants, Whenever such objections have been made, I 


have reserved my ruling thereon, upon the Govern- 


77 деді? avowal to connect up such testimony, ~ 
"T now rule that the Government has sustained its 
‘avowed birden, and has shown to the satisfaction of 
the Court that a connection does exist between each 
such act, conversation and statement and the several 
defendants, 


“At this time, therefore, I overrule each objection 
as to which my ruling was reserved from time to time 
as such objections were made; and I now rule that the 
testimony relating to the acts, conversations and state- 
ments by the several defendants and in each such in- 
stance is admissible and admitted as evidence against 
all of the defendants whether or not each was present 
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{зоир STATES OF AMERICA, 


Plamtif- Appellee, 
No, 18915 %0 
JAMES ALLEORETTI, 


Defendant- Appellant. 
{Дїр STATES OF America, 
‘Plamtif'-Anpellee, 
No, 10016 s. Appeals from the 
Davi» ALONE, United States Dis- 
Defendant-Appellant, | trict Court for the 
Uniten Srares or America, Southern District 
и Plawntif-Appellee, | of Illinois, North- 
No.l ж, ern Division, 
FRANK DISOIANDRELLO, 
Defendant-Appellant, 
UNITED States OF А МЕМО, 
Plamtif-Anpellee, 
No,13918 — — vs. 


— — ous DARIAK, 


Defendant- Appellant. 





December 22, 1904 





Before Hasrines, Chief Judge, and Durey, Scmvacnen- 
BERG, Кубон, Casera, Кизү and Swyoenr, Circuit Judges, 
en. bane, 


Kwoon, Circuit Judge, This matter came before the 
Court for reconsideration of its. opinion previously ren- 
dered on April 22, 1964, mmm Е. 20 „їй Which the 
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was unable-to perform his duty, Without waking stich à 
presumption, I ean find no support for the decision which 
the majority of this court has reached, I have a strong 
respect for the fundamental right of every accused person 
to a fair. trial, I have an equally strong respect for the 
requirement of an orderly judicial process at both the trial 
court and appellate level. It is my opinion that we will 
further neither of those causes if these judgments are 
reversed, Fair trial must, of necessity, not mean “perfect” 
trial, It must successfully protect the rights of each indi- 
vidual accused, and, at the same time, protect society in 
general, Only thus will it preserve that high respect for 
law and order (which is sadly lacking in many areas of 
our national existence today) without which our form of 
life and government would soon perish, 


Tn the absence of a single iota of proof to the contrary, 
I confidently believe this jury conscientiously performed 
the duty which they were empanelled and sworn to per- 
form. Upon this record, each of the defendants has had 
a fair trial. The evidence of record fully supports the 
jury's verdict upon each count of the indictment and 
against each of the defendants, I cannot agree we should 
sift the record with a fine sieve to find a slight imperfection 
which could not have enured to the prejudice of any of the 
defendants for reversal of these judgments, 


. T would affirm the judgment upon each of these appeals, 
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When such acts were done, such conversations were 
had or such statements were made, 


“T therefore instruct you that you may consider the 
testimony of the character above mentioned as evi- 
dence against such other defendants who were not then 
prosent, as well as against those defendants. who are 
shown by the testimony to have been then present 
and participating in such arguments, statements, and 
conversations. 


“Хоу, of course, this ruling is in regard only i the 
matters which the (өші reserved from time to time.” 


The motions of all defendants for a mistrial on the 
ground that the court had invaded the province of the 
jury were denied (App. 296-298), 


On the direct examination of Gerald Covelli the Govern: 
ment elicited from the witness that after the trial he was 
leaving the country because there was a price on his head. 
Whereupon the motions of all defendants for a mistrial 
were denied (App. 242-243), 


During the Government's cross examination of Robert 
Westerhausen, the prosecution asked whether he recalled 
killing his step-mother, "The motions of all defendants for 
a mistrial were denied (App. 356-357). | 
Tn the midst of the trial, one of the Assistant United 
States Attorneys conducting the trial and an agent of thé 
Federal Bureau of Investigation called upon this petitioner 
at the motel where he was staying, and told him: he was à 
fool to take the stand in. his defense: and, if’ he, did, they 
would murder him (App, 324-325, 339.340). 








ARGUMENT, 


The Court should grant the writ of certiorari in this 
case for two reasons: 


First, the opinion below has decided an important ques- 
tion of federal law which has not been, but should be, 
settled by this court. 


Second, the opinion below disregards the duty to super- 
vise the administration of criminal justice im the federal 
courts, 


1. 


Where, as in this case, the Government indicts several 
persons as both coconspirators, under count one, and as 
members of a joint enterprise to possess property stolen 
from an interstate shipment, under the second count, it is 
a basic right of cach defendant to have his case decided 
individually by the jury. Constitution of the United States, 
Article TIT, Section 2; Amendment VI. 

Moreover, it is the jury’s province to determine whether 
each defendant has been shown by credible evidence of his 
own conduct, only, to have been a member of the alleged 


conspiracy_or..a.member of the joint enterprise before — 


hearsay actions and utterances of his codefendants may be 
considered as evidence bearing on his guilt. Carbo v. 
United States, 9 Cir, 314 1,94 118, 735-737; United States 
v. Деши, 2 Cir., 183 F. 2d 201, 230-231, 

Yet, the trial judge, m this matter, at the close of the 
Government's case in Chief (App. 296-297), instructed the 
jury as a matter of law that sufficient independent, credible 
evidence of the membership of all the defendants in the 
conspiracy and joint enterprise had been shown. 


The majority opinion of April 22, 1964, following its 
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Finally, the jury was charged as follows: 


“Tt is your duty to give separate, personal consid- 
eration to the case of each individual defendant, When 
you do 80, you should analyze what the evidence shows 
with respect to that individual, leaving out of consid- 
oration entirely any evidence admitted solely. against 
some other defendant or defendants, Hach defendant 
is entitled to have his case determined upon the evi- 
dence which has been admitted against him, 


“As you have noted, a separate crime or offense 15 
charged against each of the defendants in each count 
of the indictment, Dach offense and the evidence ap- 
plicable thereto should be considered separately. The 
fact that you find some or all of the accused guilty 
or not guilty of the offenses charged should not con- 
trol your verdict with respect to any other offense 
charged,” 


The charge given was complete and adequate, Upon this 
record, the jury can have ignored the conspiracy evidence 
and, yet have found beyond all reasonable doubt that the 
whiskey was stolen from an interstate shipment of freight, 
that each of the defendants had possession of all, or some, 
of the whiskey and that each of them knew that the whiskey 
had been stolen. I agree with the majority of the court 
that the evidence of record is sufficient to prove every 


‘essential element of the offense and the guilt of each of the 


defendants, 
The jury system assumes that the persons selected after 


proper voir dire to serve as jurors are equipped with a 


sufficient degree of intelligence and literacy to understand 
and comprehend the English language. The system also 
presumes that jurors can take the law as given to them 
by the courts, apply the law to the evidence before them, 
and through that process, render their verdict, I am not 
willing to presume that any member of this jury was so 
lacking in intelligence and understanding that he or she 
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By contrast, the comment iere involved was made at tlie 
close of the government's case, with several days of trial, 
as summarized in almost 140 printed pages of narrative 
in the appendix, intervening between the comment itself 
and the final charge of the jury. The error, if ашу, was 
harmless, when viewed in its context in this record, 


The majority opinion and decision reversing these Jude- 
ments as to the substantive count of the indictment, count 
2,18 even more devoid of logic than is the majority opinion 
relative to count 1. The only reason assigned for reversal 
as to count 2 is that the (Шешу of distinguishing the 
conspiracy evidence from the evidence relevant to count 2 
rendered this lay jury, unable to perform its function effec- 
tively. It is said that reversal must follow despite the 
fact that the evidence of record is sufficient to support 
the jury's verdict finding all of the defendants guilty of 
the offense charged in count 2. 


To me the premises contain an inherent contradiction in 
the hight of the record. This jury was not sent out to 
deliberate blindly without adequate instruction as to the 
law applicable to count 2. Count 2 charged the possession 
of liquor which had been stolen from an interstate ship- 
ment of freight in violation of 18 U, S. 0,000, In his 
charge, Judge Mercer defined the crime charged by an 
accurate summary of the statutory language, A paragraph 
of the charge defined possession, All essential elements 
of the crime were stated with particularity. The jury was 
advised that it must find that the government had proved 
each of those essential elements beyond a reasonable doubt 
before it could find any of the defendants guilty, The guilty 
knowledge required by the statute was fully and concisely 
defined. The jury was told that the plea of not guilty 
entered by each of the defendants placed the whole burden 
upon the government to prove them guilty beyond a reason- 
able doubt. 


9 


precedent m United States v. Pronger, Т Cir., 287 F. 2d 498, 
expressly held that the court’s instruction was a clear 
invasion of the jury’s function, The concurring opinion 
said of this instruction that it “, . , invited a substitution 
of the ‘feeling of collective culpability for a finding of in- 
dividual өшір,” | 

This petitioner urges that the instruction was more than 
an “Invitation.” It was, in effect, a pronouncement by the 
court that all the defendants were members of a conspiracy 
and а crimmal joint enterprise in his judgment and that 
the jury, too, must so regard them, 

Inasmuch as the Court of Appeals en bane, save. one 
dissent, has now ruled that this does not constitute re. 
versible error, it has decided an important question of 
everyday federal law which should be settled by this Court. 


à, 


After a key defense witness has testified to being told 
by the Government's chief witness that the defendants had 
nothing to do with the charges against them, but he had 
named them to save himself (App. 345-350), the prosecutor 
inquired into the witness’ prior mental illness (which had 
exonerated him from a homicide charge arising out of his 
mother-in-law’s death) thusly: 


By Mr. Quan: 

Q. You stated that your memory began to better about 
1955; is that right? 

A. Yes, 

0, Do you now recall killing your stepmother? 

Motions by all for a mistrial were denied (App. 350-857). 


The Government, also, elicited from its chief witness, 
that he was fleeing the country after trial because he had a 





10 


price 01/15 head, - Motions of all for a mistrial.were denied 
(App. 242-248), 

Finally, the efforts of one of the prosecutors and an agent 
of the Federal Bureau of Investigation to frighten this 
petitioner, during the trial, while at a motel and nof in 
his lawyer's presence, from testifying in his own behalf 
was a wholly unworthy stratagem of inealeulably unsettling 
affect on his later appearance and demeanor while on the 
stand (App, 324-325, 339-340), 


The foregoing actions of the prosecution were a resort 
to unfair play “calculated to procure a wrongful convic- 
tion,” Berger v. United States, 295 U. 8, 78, 88; and, 
hence, it would appear that the duty to supervise the 
administration of criminal justice in the federal courts 
warrants, of itself, this court's exercise of its jurisdiction 
of this case, McNabb v. United States, 318 U. S, 332, 340, 


CONCLUSION, 


Por the foregoing reasons, and those advanced by his 
copetitioners which may be applicable to him, David Fal- 
zone seeks the writ of certiorari. 


Respectfully submitted, 


Daten Û, AHERN, 
Atty, for David Falzone, 
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the District Judge told the jury that he had not by his 
charge to the jury or in any statement made by him during 
the course of the trial expressed any opinion upon the 
issues of fact, the weight of the evidence, or the credibility 
of the witnesses, One wonders what more a trial: judge 
could have done, For my part, I am sufficiently naive to 
believe that these jurors were intelligent enough to under- 
stand the court's charge, 


The zenith of appellate review of trial court decisions 
is reached when the reviewing court remains mindful of 
its own function and keeps ever in touch with reason and 
the realities of the world around it. One of those realities, 
and a recognized factor of judicial review, is the recogni- 
tion of the frailities of man, An accused person is entitled 
to а fair trial, but not to a trial free of all error, Ped. 
Rules of Crim, Procedure 61; Lutwak v. United States, 
344 U. 5, 604 (1953). Were that not the rule, the Judg- 
ment which could ever be affirmed would be well nigh 
impossible to achieve, I believe the majority of the court 
has now abolished that principle by reversing these judg- 
ments as to count I of this indictment upon an unsubstantial 
technicality viewed in an attitude separated from reality 
and oblivious to the context of this record. 


The situation here is not at all comparable to that which 
existed in United States v. Pronger, 7 Cir, (1961), 287 F. 
2d 498, In Pronger, the ruling upon admissibility and the 
comments found to be objectionable were made just prior 
to the court's charge to the jury. The sequence was such 
that, those comments, for all practical purposes, were part 
of the charge, Under those circumstances, this court con- 
cluded that the effect of the Judge’s comments was either 
to tell the jury that the conspiracy was proved, or to create 
3 conflict in the charge itself which was inclined to confuse 
the jury, | 
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"Tt is proper to add the caution that nothing said 
In these instructions—nothing in any form of verdict 
prepared for your convenience—is to suggest or con- 
vey in any way or manner-any intimation as to what 
verdict I think you should find. What the verdict shall 
be is the sole and exclusive duty and responsibility of 
the jury." 


The imperative of the issues, as I see them, precludes: 


the need for any apology for the extent of the foregoing 


quotations. The comment made by the District Judge in: 


his ruling upon the pending objections must be weighed 
in the light of the whole record, and the charge to the jury 
in particular, That the majority of this court is unwilling 
to do. In no other way can I see any foundation for their 
conclusion that the Judge's statement that evidence was 
“connected up” burned so hotly in the consciousness of 
these jurors for days that they were precluded from under- 
standing the court's charge at the close of the case, If 
that be true, these jurors must still be perplexed at the 
expenditure of long days hearing evidence related to issues 
as to which they had already been peremptorily instructed, 


Tn his charge at the close of the evidence, Judge Mercer 
correctly advised the jury that the jury must decide whether 
а conspiracy had been proved and whether each of the de- 
fendants had joined in that conspiracy. The jury was 
further told that the acts and statements of others might 
not be considered as evidence in its determination whether 
each of the defendants was a member of any conspiracy 
by them found to exist, It was told, also, that acts and 
statements of a co-conspirator could be considered as evi- 
dence against a defendant who did not participate therein 
only if the jury was satisfied that a conspiracy had been 
proved and that such defendant was found to be a mem- 
ber thereof, The jury was told, explicitly, what was the 
evidence upon which its verdict must be found. Finally, 
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Before. SOHNACKENBERG, Kxocm and Casmue, Circuit 
Judges. 


DOENAOKENBERG, Circuit Judge, James V. Allegretti, 
Louis A. Darlak, David Falzone and Frank Lisciandrello, 
defendants, have severally appealed from judgments on 
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the verdict of a. jury and their sentences to imprisonment 
in. pursuance thereof, 


Defendants were tried on an indictment charging in count 
I that they and Joseph Lisciandrello and Gerald Covelli 
conspired fo possess goods which they knew were stolen 
from an interstate shipment, in violation of 18 U, 8, C. A. 
$971. In Count I they were charged with possession of 
Old. Sunnybrook whiskey stolen in interstate commerce, 
and known to have been stolen, in violation of 18 U. S. C. A. 
$$2 arid 659, 


Although the indictment was returned in the district 
court for the Northern District of Illinois, Eastern Division, 
it was transferred to the district court for the Southern 
District of Ilinois, Northern Division, for trial. 


Defendant Joseph Lisciandrello, who suffered illness dur: 
ing'the trial, was granted a mistrial, 

The trial started on March-28, 1902, Ending on April 
12, 1962, the jury heard the testimony of 20 government 
witnesses, as the court reserved its rulings upon repeated 
objections made hy defense counsel to parts of the testi- 
mony, relating to acts, conversations and statements made 
by one or more of the defendants, out of the presence of the 
other defendants, 


The district court, on April 12, 1962, spoke directly to 
the jury and said: 


“Ladies and gentlemen, will you please give me your 
attention: 


“From time to time objections have been made by 
defendants to testimony as to acts, conversations, and 
statements, had or made by one or more of the defend. 
ants, but out of the presence of the other defendants, 
Whenever such objections have been made, I have re- 
served my rie thereon, upon the Government's 
‘avowal to connect up such testimony. 
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"The evidence in the case consists of the sworn 
testimony of the witnesses, all exhibits which have been 
received m evidence, all facts which have been admit- 
ted or stipulated, and all applicable presumptions 
stated t these instructions.” (Emphasis added.) 


Relative to the allocation of functions between the judge 
and the jury, the jury was told at the outset of the charge 
that it was the judge of the factual issues, of the credibility 
of the witnesses and the weight of the evidence, Finally, 
the charge was concluded with the following instructions: 


“Ladies and gentlemen, at the beginning of this 
charge, I advised you that the Court determines what 
the law is, but that you, the jury, must determine the 
fact -questionis presented by the indictment and the 
defendants’ pleas ‘of not guilty, Tt is important that 
you accept the law as given to you by the Court in 
this charge. It is equally important that you decide 
all questions of fact upon your appraisal of the credi- 
bility of the witnesses and the weight to be accorded 
to the evidence and that your appraisal of the weight 
and credibility of the evidence be not influenced by 
any expression of opinion by the Court upon those 
matters, 


“From time to time as this trial has progressed, it 
has been my duty as judge fo rule upon objections and 
——tordeciderquestions related to the admissibility of evi- 
dence. Tn the course of the trial I have made certain 
statements and comments to counsel from time to time, 
No statement or comment by me in either of those 
instances was Intended as an expression of an opinion 
by this court as to the credibility of any witness or 
as to the weight or credibility of the evidence, I im- 
press upon you, ladies and gentlemen of the jury, that 
my comments and remarks made from time to time 
during the trial should be so understood by you; and 
that nothing said by me during the course of the trial 
should be taken or understood by you as an expression 
of an opinion by this court upon either the weight бї 
the credibility of the evidence, 
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the evidence must show that the conspiracy was 
formed, and that the defendant, or other person who 
is claimed to have been a member, knowingly and will- 
fully participated in the unlawful plan with the intent 
to advance or further some object or purpose of the 
conspiracy, * * * 

“Tn determining whether or not a defendant, or any 
other person, was a member of a conspiracy, the jury 
are not to consider what others may have said or done, 
That is fo say, the membership of a defendant, or any 
other person in a conspiracy must be established by 
evidence as to his own conduct, what he himself said 
or did, 

“Tf and when it appears from the evidence that a 
conspiracy existed, and that a defendant was one of 
the members, then the acts thereafter knowingly done, 
and the statements thereafter knowingly made, by any 
person likewise found to be a member, may be con. 
sidered by the jury as evidence in the case as to the 
defendant found to have been a member, even though 
the acts and statements may have occurred in the 
absence and without the knowledge of the defendant, 
provided such acts and statements were knowingly 
done and made during the continuance of such con- 
spiracy and in furtherance of an object or purpose of 
the conspiracy. 

“Otherwise,.any admission or incriminatory state- 
ment made outside of Court by one person may not be 
considered as evidence against any person who was 
not present and heard the statement given." 


At another point in his charge, the court told the jury: 


“Tf the accused be proved guilty beyond a reason- 
able doubt, say so. If not proved guilty beyond a 
reasonable doubt, say so. 

“Keep constantly in mind that it would be a viola- 
tion of your sworn duty to base a verdict upon any- 
thing but the evidence in the case, 

“Justice is done when the demands of the law are 
satisfied whenever a verdict is rendered in accordance 
with the proof made by all of the evidence to the satis- 
faction of the jury, * ** 
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“Y now rule that the Government has sustained. its 
avowed burden, and has shown to the satisfaction of 
the Court that a connection does exist between each 
such act, conversation and statement and the several 
defendants, [Emphasis supplied]. 

“At this time, therefore, I overrule each objection 
as to which my ruling was reserved from time to time 
as such objections were made; and I now rule that the 
testimony relating to the acts, conversations and state- 
ments by the several defendants and in, each such in- 
stance is admissible and admitted as evidence against 
all of the defendants whether or not each was present 
when such acts were done, such conversations were had 
or such statements were mado, 

^T therefore instruct you that you may consider the 
testimony of the character above mentioned as evi- 
dence against such other defendants who were not then 
present, as well as against those defendants who are 
shown by the testimony to have been then present and 
participating in such arguments, statements, and con- 
versations, 

“Now, of course, this ruling is in regard only to the 
matters which the Court reserved from time to time.” 


Thereupon all defense counsel joined in a motion for a 
mistrial, on the ground that the court had invaded the 
province of the jury. That motion was denied. Thereupon 
the government rested its case, and the evidence in defense 
was received, 


1. Tt is undisputed that the government had the burden 
of submitting to the jury sufficient evidence showing beyond 
a reasonable doubt that the conspiracy charged in, count 
I existed and that defendants were members thereof, The 
court accordingly instructed the jury as to its duty in this 
respect, He also defined the term “conspiracy”, as set 
forth in 18 U. S. C. A. $971. The court characterized а 
conspiracy as “a kind of ‘partnership in criminal purposes’ 
in which each member becomes the agent of every other 
member," 
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Faced with the duty of deciding whether a conspiracy 
had heen proved. by the evidence, the jury was aware that 
the court had told it that the government had “shown to 
the satisfaction of the Court that a connection does exist 
between each such act, conversation and statement and the 
several defendants,” (Italics supplied.) It was for this 
reason that the court instructed the jury that if might con- 
sider certain evidence, which it had mentioned, against 
such other defendants who were not then present, as well 
as against those defendants who were present and par: 
tieipating in such statements and conversations. 


Of course the court had the duty to make а ruling upon 
the objections in question. However, we know of no 
requirement that the court state to the j jury is reasons 
therefor. We have no doubt that a statement by the court 
that the government had shown to the satisfaction of the 
court that a connection existed between such relevant evi- 
dence and the various defendants charged with conspiracy, 
undoubtedly had the effect of conveying to the jurors the 
court’s belief that a conspiracy existed, which was the 
very question which the jury was required to ascertain, 


We are convinced that a jury would construe the word 


“connection”, used by the court in its ота] statement, as: — 


closely akin to a conspiracy, as characterized by the court 
in the foregoing instruction. 


In United States v. Pronger, 287 F. 24 498 (1961), where 
defendant Pronger had appealed from a' judgment convict: 


ing him on the verdict of a jury on a two-count indictment’ 
involving the movement in interstate commerce of a stolen 


automobile, it was urged at the trial that there was a com- 
mon scheme or plan between Pronger and a second defend. 
ant, The court instructed the jury that it should fnd 


whether or not there was any ‘common design or common 
concert of action Between the defendants with regard to 
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. doubt that existence of the conspiracy charged in the 
. Indictment has been proved, and that during the exist- 


ence of the conspiracy one of the overt acts alleged 
was knowingly done by one of the conspirators m 
furtherance of some object or purpose of the con- 
spiracy as charged, proof of the conspiracy offense 
charged is then complete; and it is complete as to 
every person found by you to have been knowingly 
and willfully a member of the conspiracy at the time 
the overt act was committed, regardless of which of 
the conspirators did the overt act, 

“A conspiracy is an agreement between two or more 
persons to violate a law of the United States, 

“Tn this case, the defendants are charged with hav- 
ing agreed, that is to say conspired, to possess mer- 
chandise which had been stolen from interstate 
commerce, knowing the same to have been stolen from 
interstate commerce, 

“Before you can find any defendant guilty of the 
offense charged in Count 1 of the indictment, you must 
first find, beyond a reasonable doubt, that such defend- 
ant entered into an agreement with another person; 
that that agreement addressed itself to the knowing 
possession of merchandise; that that merchandise was 
stolen from interstate commerce; and that such defend- 
ant knew it so to have been stolen at the time of enter- 
ing into the agreement. 


——~Tf-the-Government has failed to prove any of ther - 


foregoing elements as to any defendant, then you must 
find such defendant as to whom the Government has 
failed to make such proof in a fashion that satisfies 
your mind heyond a reasonable doubt, not guilty, 

"In your consideration of the evidence as to the 
offense of conspiracy charged, you should first deter- 
mine whether or not the conspiracy existed as alleged 


. inthe indictment, If you conclude that such conspiracy 


did exist, you should next determine whether or not 
the accused knowingly and willfully became a member 
of the conspiracy, * * * 

“Before a jury may find. that a defendant, or any 
other person, has become a member of a conspiracy, 
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to evidence of. one: type or another, Through days this 
Jury had observed the court in its function of: determining 
questions of admissibility of evidence, Thus, the ruling 
in question is not an isolated incident, but only one of 
the many rulings upon admissibility which this jury: ob- 
served aud heard, The majority of this cout must be 
little impressed with the efficacy of the jury system in 
general, and with the intelligence of this jury in particular, 
For my part, I believe it degrades both to conclude as 
the majority does, that this jury would mistake the com- 
ment m question for the statement of an opinion upon 
the issue of guilt, 


We do not even have to conclude that the comment was 
not erroneous, If it be assumed to be error, when the com- 
ment is viewed in the light of this record it, was harmless 
error, 


Judge Mereer’s ruling upon the pending objections came 
at the close of the government's case in chief Thereafter, 
the trial continued for several days before the evidence 
was closed. The extent of the time ‘elapsed between the 
comment in question and the court's charge to the jury is 
suggested by the fact that a narrative summary of the 
evidence for the defendants and the rebuttal evidence by 
the government fills 1384 pages of the printed appendix, 
The probable effect of the comment upon the jury must 
be determined in the light of that fact, and, further, by 
viewing the comment in its proper context with the court's 
final charge to the jury, 


This trial closed with a charge in detail stating the law 
which the jury would apply. The point is best illustrated 
by quoting, verbatim, pertinent parts of that charge, 

After defining the crime of conspiracy in his charge, the 
trial judge instructed the jury, in pertinent part: 

“Tf you find from the evidence beyond a reasonable 
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-the charges made and that the jury should determine; from 
evidence, whether or not the defendants were guilty. of 


the charges. In referring to certain ‘remarks of the court, 
we said, at 500: 


"Tn а case such as this a defendant салто be bound 
by the acts or declarations of another defendant until 
the common design or common concert of action be- 
tween the two defendants and their participation have 
been established. Glasser v. United States, 315 U. 8. 
60, 74, 62 S. Ot. 457, 86 L. Bd. 680; United States v. 
United States Gypsum Co, D. Û, 67 Т. Supp. 90, 
451; May v. United States, 84 U. S. App. D. C. 228,175 
F, 2d 994, 1008, 


“Whether intentional or not, we believe that the 
court’s remarks had the effect of telling the jury that 
the government had proved that the common design or 
common concert of action of Roberts and Pronger, as 
charged, had been proved. If they did not have that 
effect, they merely succeeded in confusing’ the jury. 
Tn either event, Pronger was deprived of a fair trial 
by jury. ‘A conviction ought not to rest on an equivocal 
direction to the jury on a basic issue,’ Bollenbach v. 
United States, 326 U. S. 007, 619, 66 5, Ct. 402, 405, 
90 L, Ed, 350,” 


We reversed as to defendant Pronger and remanded for 
a new trial. 


Tn the case at bar, in attempting to justify the statement 


by the district court that the government had shown to the 


court’s satisfaction that a connection existed between the 
evidence to which the court referred and the various de- 
fendants, government counsel rely on United States 7. 
Bernard, 287 F. 24 715 (1901). However, at 720, it appears 
that the district court’s statement to the jury not only was 
different from that used in the case at bar, but was properly 
limited so as not to convey to the jury the opinion of the 
court that a common plan or design had been shown to exist, 
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But the court did instruct that evidence, with certain ‘ex- 
ceptions, which when received was not to be considered 
against any defendant to whom the evidence did not per- 
tain, could thereafter be considered as to all defendants 
if the jury found that there was a common plan or design 
proved, 


We there held that the question of whether there was 
such a plan or design was properly submitted to the jury. 


At no place in Bernard did it appear that the district 
court attempted to give any reason or explanation for its 
ruling, which was undoubtedly correct. The court simply 
announced to the jury its ruling admitting the evidence 
against all defendants, but left to the jury the question of 
deciding whether a common plan or design was proved 
beyond a reasonable doubt, We adhere to the opinion 
written by District Judge Mercer, who sat with us ‘in 
deciding that case, 


We are constrained to hold that, in the case at bar, the 
expression of the court's reasons did have the effect of 
suggesting to the jurors that the court believed that a 
conspiracy existed, and for that reason invaded the province 
of the jury. This requires a reversal of the judgments and 
sentences on count I. 


т т err Эр ег тата д нанай 


2, In view of our holding in regard to count I, it 
becomes necessary to consider the verdict, judgments and 
sentences, insofar as they pertain to count IT, which charges 
defendants with possession of whiskey stolen from a ship- 
ment in interstate commerce and known by them to have 
been stolen, 


The court instructed the jury that. each offense and the 
evidence applicable thereto should be considered separately, 
The jury was further instructed, specifically as to count 
IT, that the essence of the offense there charged “is guilty 


4 


principles of law to his ruling, What they do conclude 
is that Judge Mercer may have conveyed to the jury the 
idea that the conspiracy was proved because he stated the 
reason for his ruling that the evidence was admitted as 
to all of the defendants, 


One must read certain parts of the court’s comments out 
of context to find any such implication therein, In perti- 
nent part, Judge Mercer said: 

“From time to time objections have been made by 
defendants to testimony as to acts, conversations, and 
statements, had or made by one or more of the defend- 
ants, but out of the presence of the other defendants, 
Whenever such-objections had been made, 1 reserved 
my ruling thereon, upon the government's avowal to 
connect up such testimony. 

^] now rule that the Government has sustained its 
avowed burden, and has shown to the satisfaction of 
the Court that a connection does exist between cach 
such act, conversation and statement and the several 
defendants,” 


бо stating, the court then overruled all pending objections 
and admitted the evidence as to all defendants, 


It must be remembered that this jury, during days of 
trial proceedings, had heard the United States Attorney 
promise upon many, many occasions thatthe government 
would “connect up” testimony then being offered in evi- 
dence, In the light of that fact, it seems clear to me that 
that same jury, hearing the court’s reference to “eon. 
nected up” and “connection” in context, would under- 
stand that the comments related only to the question of 
the admissibility of the evidence, not to an ultimate issue 
of the case, Furthermore, this was not a one day trial 
A narrative summary of the trial proceedings fills 377 
printed pages of the appendix. "Those pages reveal many, 
perhaps hundreds, of rulings by the court upon objections 
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«defendants: who were not present when the acts were 
done or the statements made involves a determination by 
the trial judge that, independently of the statements of 
others, there is evidence adduced that a conspiracy. existed 
and that the party against whom the evidence is sought to 
be introduced was a party to the conspiracy. The court 
must also be satisfied that the act or statement was done 
or made while the conspiracy existed and that it was in 
furtherance of the conspiracy. E.g. Krulewiteh v. United 
States, 336 U, S. 440 (1949); Glasser ү, United States, $15 
U.S. 60 (1942); United States v. Konoushy, 7 (іу, (1953), 
202 F. 24 721; 727; Allen v. United States, Т Civ. (1924), 
4 F. 2d 688, 694, rehearing den, (1925), The determination 
of such facts upon which admissibility depends is the 
province of the trial judge. United States ү, Dennis, 2 (іт, 
(1950), 183 F. 2d 201, 230-231, affirmed 341 U, S. 494. 
Carbo v, United States, 9 Cir., (1963), 314 E. 2d 718, 737, 


This trial was no exception, Repeatedly, during the 
presentation of the government’s case, evidence of acts 
and statements by one or more of the alleged conspirators! 
was presented. Objections were made by all defendants 
not shown to have participated:in such-acts or statements, 
Upon the government's avowal that the tendered evidence 
would be “connected up” Judge Mercer reserved his 
ruling upon such objections, By the close of the govern- 
ments case, there remained pending a great number of 
such objections upon which the court’s ruling was reserved, 
Upon a motion by the government, Judge Mercer over- 
ruled all pending objections and admitted the evidence 
as to all of the defendants, 


The majority of the court does not hold that that-ruling — 


was error, or that the trial judge failed to apply correct 


1. The appellants and Joseph Liseiandrello who was.not then 
on trial. 
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knowledge onthe part of the accused that the goods were 


stolen", The jury was correctly told: 


“3 # 8 Tho crime as alleged in Count JT consists of 
‘possessing it knowing said goods to have been stolen, 
and.you cannot find the defendant guilty of Count Л of 
this indictment unless you believe beyond a reasonable 
doubt that such defendants knew the goods were stolen, 
but it is not necessary to warrant a conviction under 
Count II that the defendant knew the goods were 
stolen from an interstate shipment. They must indeed 
have heen stolen from an interstate shipment of freight, 
but it is sufficient guilty knowledge if he knows they 
were stolen,” 


To us itis apparent that the government had the burden 
of proving that each of the four defendants on trial knew 
that the goods were stolen, The burden of proof beyond 
а reasonable doubt, of course, vested upon the government, 
but, as to count 1, the government's case did not rely upon 
the existence of a conspiracy, as charged in count I In 
this situation the difficult task placed upon the jury in its 
consideration of the evidence was to separate those parts 
which were admitted under the conspiracy count, from any 
evidence tending to prove the charge in count TI. 


Considering the length of the trial, the number of wit- 
nesses and the difficulties inherent in making this separa- 
tion in their minds, 16 is our opinion that laymen jurors 
would have become so confused as to be unable to perform 
their function effectively. The error in the court’s remarks 
tothe jury could not practically have been confined in the 
juror’s minds to count I when the jury was also consider- 
ing the evidence insofar as applicable only to count II. 
Thus we are required to reverse the judgments and sen- 
tences on count П. 


We find it appropriate to make these remarks, in view 
of the fact that we have contemplated the possibility of 
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Affrming the convictions on the basis of the verdict ou 


count IT only. 


3, In addition to the matters which we have already 
discussed, we deem it appropriate to state that there is 
sufficient evidence in the record to support the verdict as 
to each of the defendants. We reject defendants’ conten- 
tion {0 the.contrary, 


4, Defendants have also. alleged and assigned as error 
the admission of irrelevant, incompetent and prejudicial 
evidence, improper limiting of cross-examination, miscon- 
duct of government counsel, a dental of defendants? rights 
under 18 U, S. 0, A. § 3500, a failure of the district court 
to ‘examine the grand jury minutes of the testimony of 
witness ‘Olshon in the circumstances, and errors by the 


‘court in the giving, and failure to give, certain instructions, 


Inasmuch as we shall direct а new trial of this case, it 
is unnecessary at this time to rule upon these alleged errors, 
There is no reason to believe that, if errors in these re- 
spects were in fact committed, they will be repeated upon 
another trial, 

For all of these reasons, the judgments and sentences 
from which these appeals were taken ате reversed and this 
case 1s remanded for a new trial, 


Reverse AND REMANDED. 
Nos, 1301518 
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(авт, Circuit Judge, specially concurring, Tagree with 
Judge Schnackenberg’s resolution of the issue he finds 
dispositive of the appeals, The concern so vigorously ex- 
pressed by our brother, Judge Knoch, appears to overlook 
that the merits of the jury system can be preserved and 
protected only by permitting it to operate without inter- 
ference by the trial court, Praise of the system does not 
serve to overcome the departure therefrom evidenced by 
the record before us. If is essential to the proper preserva- 
tion and operation of the jury system that the court not 
invade the province reserved to the jury—either directly 
or indirectly. It is unfortunate that the error occurred. 
That my distinguished colleagues are so divided as to the 
consequences which must be assigned to it convinces me 
that the jurors—laymen untrained in the niceties of the 
law—who looked to the trial Judge for guidance, can not 
be said to have been unimpressed by the court’s remarks, 
And the court's statement that it was satisfied that а con- 
nection existed between the acts of the several defendants 
Invited a substitution of the "feeling of collective culpa- 
bility for a finding of individual guilt,” Cf. United States 
Y. Bufalino, 2 Cir, 285 F. 2d 408, 417. 

Nos, 13915-18 


~ Kroon, Circuit Judge (dissenting): I caniiot agree with” 
the majority opinion and decision, and I therefore dissent, 
I am convinced that there is no substantial basis for 
reversal of these judgments as to count 1 of the indictment 
and no basis whatsoever for reversal of the judgments 
entered upon count 2 thereof. 


A conspiracy trial inevitably presents the perplexing 


‘question as to the admissibility of evidence of acts and 


statements done or made by one or more of the defendants, 
but without the participation of all of the other defend- 
ants, The rule for the admission of such evidence against 
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The Trial Court also instructed the jury regarding the 
definition of an accomplice and the caution to be exercised 
in weighing his evidence, Whether Lou Fushanis was or 
was not an accomplice or co-conspirator was an issue of 
fact which was presented to the jury by a conflict in the 
evidence, It was not error for the District Judge to 
refuse to underline the testimony of oue of the witnesses 
and his inferences respecting this issue. If the jury con- 
cluded Lou Fushanis was an accomplice, then they had 
heen told how to treat his testimony, and they had ade- 
quate instructions in interpreting that testimony with re- 
spect to the basic issues of the innocence or guilt of the 
defendants, 


We have reviewed all other points raised by the de- 
fendants, After due consideration, we find that none oper- 
ates to alter our conviction that the judgment of the Dis- 
trict Court must be affirmed, 

AFFIRMED, 


Scunaccensers, Circuit Judge, partly concurring and . 
partly ‘dissenting, ` 


I approve and concur in Judge Knoch’s opinion insofar 
г as it is not inconsistent with the majority opinion of this 
court filed on April 22, 1964. 


The comment of a judge who concurred is pertinent: 
£ * * * And the court's statement that if was satis- 
fied that a connection existed between the acts of the 
several defendants invited a substitution of the ‘feel- 
ing of collective culpability for а finding of individual 
guilt,’ ? 


I would reverse the district court in this case and remand 
it for a new trial, 
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nied a motion for production of the Grand Jury transeript 
of his testimony to ascertain whether he had or had not 
mentioned this conversation, No such particularized need 
was shown for such production as to outweigh the tradi- 
tional maintenance of secrecy surrounding grand jury pro- 
ceedings. It was not error to deny the motion, U, $, 7. 
Magin, 7 Cir, 1960, 280 F. 2d 74, 79; U. 5. v. Nasser, 7 
Cir., 1962, 301 F. 2d 248, 245, and cases there cited. 


We have given particularly close consideration to the 
assertion that cross examination of government witnesses 
was unduly limited to the prejudice of the defendants. Jn 
every such instance cited by the defendants, the Trial 
Judge sustained objections to the questions as beyond the 
scope of the direct examination. The defendants concede 
the traditionally wide latitude given to a Trial Judge in 
controlling cross examination, but argue that the prin- 
ciple has here been expanded to keep relevant facts from 
the jury: according possible collaboration between Lou 
Fushanis, one of his employees, and Gerald Covelli, sought 
to be introduced by way of cross examination. Our study 
of the matter leads us to the opposite view that the Trial 
Judge did not abuse his authority in this respect. One 
of the explanations given for the effort to introduce the 
evidence sought to be elicited by way of cross examination 
is that the defense could hardly be expected to call Ger- 
ald Covelli as its witness. The difficulties inherent in trial 
tactics cannot be permitted to dilute the authority of a 
Trial Judge to control the trial. We find no error here, 


Contrary to defendant's contention, the Trial Judge did 
instruct the jury that to find defendants guilty they must 
find them to have known that the merchandise involved 
was stolen from interstate commerce. It was not neces- 
sary fo give repetitious instructions tendered by the 
defense, 
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not to strike but to declare a mistrial. A typical instance 
was Gerald Covelli's statement that there was a price ou 
his head, The Trial Judge ordered the statement stricken 
and instructed the jury to disregard it, Gerald Covelli 
had been asked on eross-examination about having studied 


Spanish and Italian in Leavenworth and had denied that 


he proposed to go to Rio de Janeiro to take “off a diamond 
score," It was proper on redirect to cover the same sub- 
ject matter. On redirect, Covelli said he was studying 
those languages because he proposed ultimately to leave 
the country and live elsewhere. He then added, not 
respousively, “I could never live peacefully in this coun- 
try, because there is a price on my head now.” Later 
Robert Westerhausen testified that Gerald Covelli had ad- 


mitted to him that he intended to go to Brazil to steal 
diamonds and that he was studying Spanish for that pur- 


pose. We do not consider this, or the other similar actions 
by the Trial Judge, as bases for reversal, 


[t is further contended that the defendants were denied 
their rights under 18 U.S.C, $ 3500 (Jencks Act) with 
respect to the witness Max Olshon, It is apparent from 
our own close study in camera of the documents in ques- 


fion, hieh. ineluded. both direct. statements of witnesses. — 


and reports of government agents, which the Trial Judge 
examined їп camera, that he did not, as feared by defense 
counsel, limit the word "statements" as used in the stat- 
ute to mean only such statements as the witness had him- 
self set down on paper. We find no error in this regard. 
Max Olshon testified to a conversation with David Tal- 
zone on March 18, 1000, The prior statement of Max Ol- 
shon which was produced did not refer to this conversa- 
tion. Objection was sustained to the question whether he 
had told the Grand Jury about it, The Trial Court de- 
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The cross-examination of Mr. Westerhausen brought 
out the details of his prior long history of mental inca- 
pacity, although he had since been judicially determined 
as restored to sanity, On redirect, Mr, Westerhausen tes- 
tified to the nature and extent of his prior mental disease 
and its cure beginning in 1955 with the result, he stated, 
that his memory began to improve, On re-cross, Mr. 
Westerhausen said again that his memory had begun to 
improve about 1955, The government counsel then asked 
whether Mr, Westerhausen now recalled killing his step- 
mother. The Trial Judge sustained objections to this and 
instructed the jury: 


“The jury is instructed and admonished by the Court 
to pay no attention whatever to the last improper 
question by the Government.” 


It is contended that this admonition was insufficient and 


that a motion for mistrial should have been allowed. Al- 


though adjudged restored to sanity, the witness’s mter- 
est, possible prejudices and accuracy of memory, and fac- 
tors affecting these, were all proper subjects of cross-examl- 
nation, The government was entitled to elicit pertinent 
circumstances affecting his credibility. U.S. v. Lawinshi, 
Т Cir, 1952, 195 F. 2d 1, T. As the government argues, 
Mr, Westerhausen’s mental history was extremely com- 
plex, (7,9, v. Westerhausen, 7 Cir, 1960, 283 F. 2d 844, 
$48, including not only loss of memory, but auditory hallu- 
cinations, After carefully weighing the matter, we do not 
agree that this one question, which the Trial Judge held 
to be improper, and on which the jury were promptly Mm- 
structed, required a mistrial, Similarly, we find no re- 
versible error in the failure of the prosecution to follow 
up with affirmative proof its questions to which Mr, Wes- 
terhausen gave negative answers, 





In several instances, the Trial Judge ordered parts of 
the testimony stricken although the defendants had moved 
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of the Supreme Court of the United States: 


The petitioner, Louis Darlak, prays that a writ of 
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States Court of Appeals for the Seventh Circuit in the 


' above case, 
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the Southern District of Illinois, Northern Division, was 
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The original opinion of the United States Court of 
Appeals for the Seventh Circuit, filed April 22, 1964, was 
not published and is set forth in the appendix to this 
petition, 


The. contrary opinion of the United States Court of 
Appeals for the Seventh Circuit, sitting em banc, on a 
rehearing filed Decomber 22, 1964, was not published and 
is sot forth in the appendix to this petition, 


JURISDICTION, 


The order of the United States Court of Appeals, afirm- 
ing the judgment and sentence of the United States Dis- 
trict Court for the Southern District of Illinois, Northern 
Division, was filed December 22, 1964. The petition for 
rehearing was denied on January 21, 1905, This petition 
is seasonably filed under Rule 22 of this court, 


Jurisdiction in this court to review the judgment below 
is provided in 28 U.S.C. 1254 (1). 


(QUESTIONS PRESENTED. 


1. Was it not a denial of the petitioner's right to trial 
. by jury for the trial judge to instruct the jury at the close 
of the Government’s evidence in chief that the Government 
had shown to the satisfaction of the court that a connec- 
tion existed between numerous acts and declarations of co- 
defendants and this petitioner, and, hence, were admissible 
against him even though he was absent during these actions 
and declarations. 





2, Did not the Government resort to an aggregate of 
misconduct contrary to the minimal standards of fair play 
in asking of an important defense witness the irrelevant 
but destructive question of whether he-recalled killing his 
stepmother; and in eliciting from its principle accomplice 
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Jants as reversible error, and must conclude that the posi- 
tion of the defense on this point is not well founded. 


It is contended that post conspiracy declarations of one 
co-defendant, although admitted as to him alone (a mat- 
ler on which the jury was instructed) were elicited with 
intent to prejudice the other defendants, Some of these 
declarations were made in the course of conversation be- 
tween David Falzone, Gerald Covelli, and various govem- 
ment agents, including William D. Weatherwax, in the 
U.S. Attorney's office, During cross-examination of Ger- 
ald Covelli reference was made to contradictions between 
his prior statements and his trial testimony. Gerald Covell 
was explaining this on re-direct, pointing out that he had 
heen corrected by David Falzone as to certain dates and 
places in the course of the above conversation, The cor- 
rections and attendant comments made by David Falzone, 
and described by Gerald Covelli, were incriminatory ad- 
missions of David Falzone and were clearly admitted only 
as evidence against Falzone, These admissions were cor- 
roborated by the testimony of a government agent present 
at the time who was properly permitted to testify to that 
effect and to the attendant circumstances, including the 


questions.and.comments.in answer.to.which.the-merimina:..... . - . 


tory admissions were made, 


The testimony of Gerald Covelli was a vital part of the 
government's case. The defense witness Robert Wester- 
hausen testified that while he and Covelli were prison- 
mates at Leavenworth, Covelli told him in the course of 


many conversations that he was being paid to implicate 


his co-defendants, who in fact had nothing to do with the 
stolen liquor, in order to shield the real culprits, 
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cafes, Even while in the custody of the Federal Bureau 
of Investigation, David Falzone was still issuing insirue- 
tions for disposition of a part of the stolen liquor, Max 
Olshon testified that when released on bond, David Fal- 
zone stated that he was not unduly worried because Jimmy 
Allegretti would “straighten out the whole case." Gerald 
Covelli testified that he and David Falzone then engaged 
in efforts to raise the money requested by James Alle- 
өте for that purpose, There was evidence that David 
Falzone continued to participate in the conspiracy. 0.5. 
v. Agueci, 2 Cir, 1962, 310 F. 2d 817, 839, and cases there 
cited. It was not necessary for the government to prove 
what, if anything, James Allegretti actually did to 
“straighten out the case," and continue the conspiracy. 
There was evidence that he asked for money and that, after 


David Falzone’s arrest and release on bond, Falzone and 


Gerald Covelli did raise such sums which were turned over 
to James Allegretti to be used for that purpose, 


David Falzone testified that he had seen Agent Weather- 
wax casually at а motel in April, 1962, had started a con- 
versation with him, and that Agent Weatherwax, on hear- 
ing that Falzone proposed to testify-at the trial, had said, 
“Don’t be a fool, we will murder you on that stand." On 
cross-examination, the government attempted in vain to 
elicit certain testimony of further conversation with Agent 
Weatherwax respecting David Falzone's reasons for testi- 
fying as he did, Under the circumstances, it was proper 
rebuttal for Agent Weatherwax to testify to those fur- 
ther conversations and to incriminating admissions made 
by David Falzone in the course of such conversations, 


We have scrutinized all the: other examples of such evi- 
dence, the admission of which is characterized by appel- 
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witness that he was leaving the country after the trial be- 
cause he had a price on his head; and in the efforts of one 
of the assistant district-attorneys and an agent of the Fed- 
eral Bureau of Investigation to frighten a co-defendant 
from testifying in his own behalf? 


CONSTITUTIONAL PROVISIONS INVOLVED, 
Constitution of the United States: 
Article III, Section 2: 


^... The Trial of all Crimes, except in Cases of Im- 
peachment shall be by Jury;” 


Amendment VI: 


“Tn all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
іш? of the State and district wherein the rime, shall 
have been committed, , , ." 


STATUTES INVOLVED, 


Title 18 U.S.C. Section 371. Conspiracy to commit 
offense or to defraud United States: 


“Tf two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States, or any agency thereof in any man- 
ner or for any purpose, and one or more of such per- 
sons do any act to effect the object of the conspiracy, 
each shall be fined not more than $10,000 or imprisoned 
not more than five years, or both, 


If, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, 
the punishment for such conspiracy shall not exceed 
the maximum punishment provided for such misde- 
шеп.” 
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Title 18 1750, Section 659, Interstate or Foreign 
Baggage, express or freight, 


i.. Whoever buys or receives or has in his pos- 
session any such goods or chattels, knowing the same 
to have been embezzled or stolen; or 


Whoever embezzles, steals, or unlawfully takes, car- 
ries away or by fraud or deception obtains with intent 
to convert to his own use any baggage which shall have 
come into the possession of any common carrier for 
transportation in interstate or foreign commerce or 
breaks into, steals, takes, carries away, or conceals 
any of the contents of such baggage, or buys, receives 
or has in his possession any such baggage or any article 
therefrom of whatever nature, knowing the same to 
have been embezzled or stolen; or 


Whoever embezzles, steals, or unlawfully takes by 
any fraudulent device, scheme, or game, from any rail 
road car, bus vehicle, steamboat, vessel, or aircraft 
operated by any common carrier moving in interstate 
or foreign commerce or from any passenger thereon 
any money, baggage, goods, or chattels, or who- 
ever buys, receives, or has in his possession any such 
money, baggage, goods, or chattels, knowing the same 
to have been embezzled or stolen 


Chall-in-each case-be fined not more than $9,000 .or— 
imprisoned not more than ten years, or both; but if 
the amount or value of such money, baggage, goods 

or chattels does not exceed $100, he shall be fined not 
more than $1,000 or imprisoned not more than one 
year, or both, ...” 
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cases, transferring it to other containers, raising funds 
to enable the conspiracy to continue after government 
agents had arrested one of the conspirators and after raids 
on some of the cafes involved, or making false exculpatory 
statements to the government agents, 


There were sharp conflicts in the testimony and in nu- 
merous instances the jury would have to resolve issues 
of credibility. Viewed in the light most favorable to the 
government, the evidence supports the convictions, Glasser 
ү, U.8., 1942, 315 US, 60, 90, 


We do not adopt the majority opinion of April 22, 1964, 
with respect to the comments made by the Trial Judge in 
connection with his ruling on the admissibility of acts and 
statements of certain defendants in evidence against other 
defendants, It was on the basis of those comments that 
the majority, in the opinion of April 22, 1964, based its 
reversal of the convictions here appealed, We adopt in- 
stead the dissenting opinion to the effect that the state- 
ments of the Trial Judge did not constitute reversible 
eror, „.... P. 24 ......., ресто аё page ....... 


The defendants contend that statements made by al- 
leged co-conspirator defendant David Falzone after his — 
arrest were improperly admitted in evidence against other 
defendants, Their theory is that with the arrest of David 
Palzone, and the raids made the same day on some of the 
cafes where the stolen whiskey was stored, the conspiracy 
to possess liquor stolen from interstate commerce had 
come to rest. The evidence in the record supports a con- 
trary holding that David Falzone’s arrest did not termi- 
nate the conspiracy. Gerald Covelli testified to seeing 
some of the stolen whiskey in the possession of fellow con- 
spirators two weeks after the earlier raids on some of the 
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nature of these proceedings is sufficiently set out to make 
repetition here unnecessary. 


We have enjoyed the benefit of oral argument on such 
re-consideration together with the record and the briefs 
of counsel, 


On reconsideration, this Court adopts the majority opin- 
ion handed down April 22, 1964, insofar as that opinion 
concluded that the evidence was sufficient to convict all 
the defendants herein on both counts of the indictment 
of (1) conspiracy to possess whiskey stolen from inter- 
state commerce knowing such whiskey was stolen from 
interstate commerce, and (2) as to each defendant of 
knowingly possessing the stolen whiskey, 


The trial was a long one, The conspiracy disclosed by 
the evidence was complicated. There was ample proof 
that the whiskey in question was stolen from an interstate 
shipment and abundant circumstantial evidence from which 
the jury could have concluded that each defendant must 
have known that the whiskey was stolen, The record shows 
that all of the defendants contributed to carrying out the 
object of the common conspiracy to possess the stolen whis- 
key. We deem it unnecessary to narrate the details of 
their activities, The record discloses that each engaged 
in one or more of such acts as storing the whiskey, direct- 
ing or carrying out its distribution to various cafes, oper- 
ating those cafes, stowing the whiskey there, and, in some 


* Tn the opinion of April 22, 1964, ....... Fd ...... af page ...... 


` ) 


the Court stated: “In addition to the matters which we have already 


discussed, we deem 1t appropriate to state that there 15 sufficient: 


evidence in the record to support the verdict as to each of the 
defendants. We reject defendants’ contention to the contrary.” 





STATEMENT OF THE CASE, 


The petitioner, bouis Darlak, was indicted, together 
with James Allegretti, David Falzone, Frank Lisciandrello 
and Joseph Lisciandrello, on June 30, 1960, under two 
counts, one, charging a conspiracy, contrary to Title 18, 
Section 371, United States Code, to possess whisky, valued 
in excess of $100.00, which had been stolen from an inter- 
state shipment; and, two, for possession of this whisky, 
contrary to Title 18, Section 659, United States Code, 


All defendants (excepting Joseph Lisciandrello who was 
severed because of illness during the trial) were found 
guilty by а jury of both counts and on June 26, 1962, each 
was sentenced to serve five years imprisonment under the 
conspiracy charge. and seven years imprisonment, to be 
concurrently served, under the possession charge. A three 
thousand dollar fine was also imposed on each of the de- 
fendants, 


On April 22, 1964, the majority of a three judge division 
of the Court of Appeals reversed the judgment and sen- 
tence of the trial court-and remanded the case for-a new 
trial, 


On December 22, 1964, six of the seven judges sitting en 
bane on a rehearing rejected the earlier majority opinion 
and adopted the minority opinion, affirming the judgment 
and sentences below. 

On January 21, 1965, six of the seven judges sitting en 
bane denied the petitions for rehearing, 
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STATEMENT OF FACTS, г Д тне Unx Saves Court or APPEALS, 


During the course of the trial of this case the Govern- For the Seventh Circuit 
ment presented 20 witnesses in chief who testified to many 
acts, declarations, and statements by one or more of the 
alleged coconspirators, including those of the Government's 
principal witness, Gerald Covelli, a self styled accomplice, {їтїр тїї or Anemos, 





БЕРТЕМВЕВ Terr, 1964—$рткмвЕВ Session, 1964 


to which this petitioner and all nonparlicipating defend- Plainiij-Appelle 
ants objected. On each such occasion, the court reserved No, 190 19, 
и JAMES ALLEORETTI, 
its ruling on the avowal of the prosecution to connect up Defendani-Appellant. 
this testimony, | | 
| | Те) Stares op AMERICA, 

At the close of the Governments evidence, the prosecu- Platntif-Appellee, 
tion moved to admit all of the testimony as to these acts No. 19916 Us, Appeals from the 
and declarations against all of the defendants, Dav Fanzone, United States Dis- 


Defendant-Appellant. | trict Court for the 


Whereupon the court instructed the jury thusly: Southern District 


(твр STATES OF AMERICA, 








“Ladies and gentlemen, will you please give me-your Plaintif-Appellee, | Illinois, North- 
attention: No, 19917 " em Division. 
“From time to time objections have been made by ` PRANK ЇДОШВЕШ, 
defendants to testimony as to acts, conversations, and | Dofendant- Appellant. 
statements, had or made by one or more of the de- 
fendants, but out of the presence of the other defend- [їр STATES OP AMERICA, 
ants, Whenever such objections have: been ‘made, 1 Plaintif-Appellec, 
have reserved my ruling thereon, upon the Govern- No. 10918 т. 
es ~ ---ment?s-avowal to connect up such testimony, ‘r dons |... 
"T now rule that the Government has sustained its Defendant-Appellant, | 
avowed. burden, and has shown to the satisfaction of 
the Court that a connection does exist between each December 22, 1964 
. such act, conversation and statement and the several 
defendants. ие КОЧ р 
“At this time, therefore, I overrule each objection о Before Hastrxes, Chief Judge, and Duvet, ‘SCHNACKEN- 
^. ag to which my ruling was reserved from time to time pend, Kxoor, Castle, KILEY and Swyosnr, Circuit Judges, 
as such objections were made; and I now rule that the ‚ en bang, < - | 


к w чш to fhe ela dea ie ш n ` Куюн, Circuit Judge, This matter came before the 


instance is admissible and admitted as evidence against Court for reconsideration of its opinion previously rel 
all of the defendants whether or not each was present dered on April 22, 1964, mun 2,24... in Which the 
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The jury system assumes that the persons selected after 
proper voir dire to serve as jurors are equipped with a 
sufficient degree of intelligence and literacy to understand 
and comprehend the English language, The system also 
presumes that jurors can take the law as given to them 
by the courts, apply the law to the evidence before them, 
and through that process, render their verdict. I am not 
willing to presume that any member of this jury was 50 
lacking in intelligence and understanding that he or she 
was unable to perform his duty. Without making such a 
presumption, I can find no support for the decision which 
the majority of this court has reached, I have a strong 
respect for the fundamental right of every accused person 
to a fair trial, I have an equally strong respect for the 
requirement of an orderly judicial process at both the trial 
court and appellate level. It is my opinion that we will 
further neither of those causes if these judgments are 
reversed, Fair trial must, of necessity, not mean “perfect” 
trial. It must successfully protect the rights of each indi- 
vidual accused, and, at the same time, protect society in 
general. Only thus will it preserve that high respect for 
law and order (which is sadly lacking in many areas of 
our national existence today) without which our form of 
life and government would soon perish, 


In the absence of a single tota of proof to the contrary, 
I confidently believe this jury conscientiously performed 
the duty which they were empanelled and sworn to per- 
form, Upon this record, each of the defendants has had 
a fair trial, The evidence of record fully supports the 
jury's verdict upon each count of the indictment and 
against cach of the defendants, I cannot agree we should 
sift the record with a fine sieve to find a slight imperfection 
which could not have enured to the prejudice of any of the 
defendants for reversal of these judgments, 


I would affirm the judgment upon each of these appeals, 
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when such acts were done, such conversations were 
had or such statements were made, 


"T therefore instruct you that you may consider the 
testimony of the character above mentioned as evi- 
dence against such other defendants who were not then 
present, as well as against those defendants who are 
shown by the testimony to have been then present 
and participating in such arguments, statements, and 
conversations, 

“Now, of course, this ruling is in regard only to the 
matters which the Court reserved from time to time.” 

The motions of all defendants for a mistrial on the 
ground that the court had invaded the province of the 
jury were denied (App. 296-298), 


On the direct examination of Gerald Covelli the Govern- 
ment elicited from the witness that after the trial he was 
leaving the country because there was a price on his head. 
Whereupon the motions of all defendants for a mistrial 
were denied (App. 242-243), 


During the Government’s cross examination of Robert 
Westerhausen, the prosecution asked whether he recalled 
killing his stepmother, The motions of all defendants for 
a mistrial were denied (App. 356-307). 


In the midst of the trial, one of the Assistant United 
States Attorneys conducting the trial and an agent of the 
Federal Bureau of Investigation called upon co-defendant 
David Falzone at the motel where he was staying and 
told him he was a fool to take the stand in his defense 
and, if he did, they would murder him (App, 824-825, 389- 
340). 











d 


ARGUMENT, 


The Court should grant the writ of certiorari in this 
case for two reasons: 


First, the opinion below has decided an important ques- 
tion of federal law which has not been, but should be, 
settled by this court. 


Second, the opinion below disregards the duty to super- 
vise the administration of criminal justice in the federal 
courts, 


1, 


Where, as in this case, the Government indicts several 
persons as both coconspirators, under count one, and as 
members of a joint enterprise to possess property stolen 
from an interstate shipment, under the second count, it is 
a basic right of each defendant to have his case decided 
individually by the jury. Constitution of the United States, 
Article IIT, Section 2; Amendment VI. 


Moreover, it is the jury’s province to determine whether 
each defendant has been shown by credible evidence of his 
own conduct, only, to have been a member of the alleged 


. conspiracy or а member of the joint enterprise before — 


hearsay actions and utterances of his codefendants may be 
considered as evidence bearing on his guilt, Carbo v. 
United States, 9 Cir., 314 F. 2d 718, 135-787; United States 
ү. Dennis, 2 Cir, 188 F. 2d 201, 290-201. 


Yet, the trial judge, in this matter, at the close of the 
Government's case in Chief (App. 296-297), instructed the 
jury as a matter of law that sufficient independent, credible 
evidence of the membership of all the defendants in the 
conspiracy and joint enterprise had been shown. 


The majority opinion of April 22, 1964, following its 
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advised that it must find that the government had proved 
each of those essential elements beyond a reasonable doubt 
before it could find any of the defendants guilty. The guilty 
knowledge required by the statute was fully and concisely 
defined, The jury was told that the plea of not guilty 
entered by each of the defendants placed the whole burden 
upon the government to prove them guilty beyond a reason- 
able doubt. 


Finally, the jury was charged as follows: 


“Tt is-your duty to give separate, personal consid- 
eration to the case of each individual defendant, When 
you do so, you should analyze what the evidence shows 
with respect to that individual, leaving out of consid- 
eration entirely any evidence admitted solely against 
sorte other defendant or defendants, Hach defendant 
is entitled to have his case determined upon the evi- 
dence which has been admitted against him. 


“As you have noted, a separate crime or offense is 
charged against.each of the defendants in each count 
of the indictment. Hach offense and the evidence ap- 
plicable thereto should be considered separately, The 
fact that you find some or all of the accused guilty 
or not guilty of the offenses charged should not con- 


—~{rol-your-verdict with- respect to..any-other-offense. - 


charged,” 


The charge given was complete and adequate, Upon this 
record, the jury can have ignored the conspiracy evidence 
and, yet have found beyond all reasonable doubt that the 
whiskey was stolen from an interstate shipment of freight, 
that each of the defendants had possession of all, or some, 
of the whiskey and that each of them knew that the whiskey 
had been stolen, I agree with the majority of the court 
that the evidence of record is sufficient to prove every 
essential element of the offense and the guilt of each of the 
defendants, | i 7 
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to the court’s charge to the jury. The sequence was such 
that those comments, for all practical purposes, were part 
of the charge, Under those circumstances, this court; con- 
cluded that the effect of the Judge's comments was either 
to tell the jury that the conspiracy was proved, or to create 
a conflict in the charge itself which was inclined to confuse 
the jury. 


By contrast, the comment here involved was made at the 
close of the government's case, with several days of trial, 
as summarized in almost 140 printed pages of narrative 
in the appendix, intervening between the comment itself 
and the final charge of the jury. The error, if any, was 
harmless, when viewed in its context in this record. 


The majority opinion and decision reversing these judg. 
ments as to the substantive count of the indictment, count 
2, is even more devoid of logic than is the majority opinion 
relative to count 1. The only reason assigned for reversal 
as to count 2 is that the difficulty of distinguishing the 
conspiracy evidence from the evidence relevant to count 2 
rendered this lay jury unable to perform its function effec- 
tively, It is said that reversal must follow despite the 
fact that the evidence of record is sufficient to support 
the jury’s verdict finding all of the defendants guilty of 
the offense charged in count 2, 


To me the premises contain an inherent contradiction in 
the light of the record. ‘This jury was not sent out to 
deliberate blindly without adequate instruction as to the 
law applicable to count 2, Count 2 charged the possession 
of liquor which had been stolen from an interstate ship- 
ment of freight in violation of 18 U.S.C. 659, In his 
charge, Judge Mercer defined the crime charged by an 
accurate summary of the statutory language, A paragraph 
of the charge defined possession, All essential elements 
of the crime were stated with particularity, The jury was 
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precedent in (7164 States v. Pronger, Т Cir., 287 F. 2d 498, 
expressly held that the court’s instruction was a clear 
invasion of the jury’s function, The concurring opinion 
said of this instruction that it “. . . invited a substitution 
of the ‘feeling of collective culpability for a finding of in- 
dividual өшір,” 


This petitioner urges that the instruction was more than 
an “invitation.” It was, in effect, a pronouncement by the 
court that all the defendants were members of a conspiracy 
and a criminal joint enterprise in his judgment and that 
the jury, 100, must so regard Шеш, 


Inasmuch as the Court of Appeals em banc, save one 


dissent, has now ruled that this does not constitute re- 


versible error, it has decided an important question of 
everyday federal law which should be settled by this Court. 


2, 


After a key defense witness has testified to being told 
by the Government's chief witness that the defendants had 
nothing to do with the charges against them, but he had 
named them to save himself (App. 349-390), the prosecutor 
inquired into the witness’ prior mental illness (which had 
exonerated him from a homicide charge arising out of his 
mother-in-law’s death) thusly: 


By Mr. Quan: 


0. You stated that your memory began to better about 
1955, is that right? 

A. Yes, 

Q, Do you not recall killing your stepmother? 


Motions by all for a mistrial were denied (App. 356-307). 


The Government, also, elicited from its chief witness, 
that he was fleeing the country after trial because he had a 
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price on his head, Motions of all for a mistrial were denied 
(App, 242-243), 


Finally, the efforts of one of the prosecutors and an agent 
of the Federal Bureau of Investigation to frighten co- 
defendant David Falzone, during the trial, while at a motel 
and not in his lawyer’s presence, from testifying in his 
‘own behalf was a wholly unworthy stratagem of incalcu- 
lably unsettling effect on his later appearance and demean- 
or while on the stand (App. 324-825, 339-340), 


The foregomg actions of the prosecution were a resort 
to unfair play “calculated to procure a wrongful convic- 
tion.” Berger v, United States, 295 U.S. 78, 88; and, hence, 
it would appear that the duty to supervise the administra- 
tion of criminal justice in the federal courts warrants, of 
itself, this court's exercise of its jurisdiction of this case, 
McNabb v. United States, 918 U.S, 332, 340. 


| (o-defendants James Allegretti and David Falzone have 

fled their Petitions for Writs of Certiovari, This petitioner 

hereby adopts the arguments presented in their petitions 
before this Court, 

CONCLUSION, — 

For the foregoing reasons, and those advanced by his 


co-petitioners which may be applicable to him, Louis Darlak 
seeks the writ of certiorari, 


Respectfully submitted,  — 


Franx W, OLIVER, 
Atty, for Lows Darlak, 


-mwane rir rimini 
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by them found to exist, It was told, also, that acts and 
statements of a co-conspirator could be considered as evi- 
dence against a defendant who did not participate therein 
only if the jury was satisfied that a conspiracy had been 
proved and that such defendant was found to be a mem- 
ber thereof, The jury was told, explicitly, what was the 
evidence upon which its verdict must be found. Finally, 
the District Judge told the jury that he had not by his 
charge to the jury or in any statement made by him during 
the course of the trial expressed any opinion upon the 
issues of fact, the weight of the evidence, or the credibility 
of the witnesses, One wonders what more a trial judge 
could have done, For my part, I am sufficiently naive to 
believe that these jurors were intelligent enough to under- 
stand the court's charge. 


. ‘The zenith of appellate review of trial court decisions 
js reached when the reviewing court remains mindful of 
its own function and keeps ever in touch with reason and 
the realities of the world around i, One of those realities, 
and a recognized factor of judicial review, is the recogni- 
tion of the frailties of man. An accused person is entitled 
to a fair trial, but not to а trial free of all error, Fed, 
-Rules-of-Crim.-Procedure 61; Lutwok v.-United-States,. -- 
344 0.5, 604 (1958). Were that not the rule, the judg. 
ment which could ever be affirmed would be well nigh 
impossible to achieve. 1 believe the majority of the court 
‘has now abolished that principle by reversing these judg- 
ments as to count I of this indictment upon an unsubstantial 
‘technicality viewed in an attitude separated from reality 
and oblivious to the context of this record, 


2 The situation here is not at all comparable to that which 
existed in United States v. Pronger, 7 Cir, (1961), 287 F. 
9440, In Pronger, the ruling upon admissibility and the 
comments found to be objectionable were made just prior 
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as to the weight or credibility of the evidence, I im- 
press upon you, ladies and gentlemen of the jury, that 
my comments and remarks made from time to time 
during the trial should be so understood by you; and 
that nothing said by me during the course of the trial 
should be taken or understood by you as an expression 
of an opinion by this court upon either the weight or 
the credibility of the evidence, 

“Tt is proper to add the caution that nothing said 
in these instructions—nothing in any form of verdict 
prepared for your convenience—is to suggest or con- 
vey in any way or manner any intimation as to what 
verdict I think you should find. What the verdict shall 
be is the sole and exclusive duty and responsibility of 
the jury.” 

The imperative of the issues, as I see them, precludes 
the need for any apology for the extent of the foregoing 
quotations, The comment made by the District Judge m 
his ruling upon the pending objections must be weighed 
in the light of the whole record, and the change to the Jury 
in particular. That the majority of this court is unwilling 
to do. Inno other way can I see any foundation for their 
conclusion that the Judge’s statement that evidence was 
“eonnected up” burned so hotly in the consciousness of 
these jurors for days that they were precluded from under- 
standing the court's charge at the close of the case, H 
that be true, these jurors must still be perplexed at the 
expenditure of long days hearing evidence related to issues 
as to which they had already been peremptorily instructed, 


Tn his charge at the close of the evidence, Judge Mercer 
correctly advised the jury that the jury must decide whether 
a conspiracy had been proved and whether each of the de- 
fendants had joined in that conspiracy. The jury was 
further told that the acts and statements of others might 
not be considered as evidence in its determination whether 
each of the defendants was a member of any conspiracy 
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April 22, 1964 





Before ScHNACKENBERG, Коси. and CASTLE, 
Circuit Judges, 


SogNAOKENBERG, Circuit Judge. James V. Allegretti, 
Louis A. Darlak, David Falzone and Frank Lisciandrello, 
defendants, have severally appealed from judgments on - 
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the verdict of a jury and their sentences to imprisonment 
in pursuance thereof, 


Defendants were tried on an indictment charging in count 
I that they and Joseph Lisciandrello and Gerald Covelli 
conspired to possess goods which they knew were stolen 
from an interstate shipment, in violation of 18 U. 8. C. А. 
$ 371, In Count II they were charged with possession of 
Old Sunnybrook whiskey" stolen in interstate commerce, 
and known to have been stolen, in Violation of 18 U. S. C. A. 
$$ 2 and 659, | | 


Although the indictment. was returned in the district 
court for the Northern District of Ilinois; Eastern Division, 


it was transferred to the district court for the Southern | 


District of Ilinois, N orthern Division, for trial, 


. Defendant J oseph Lisciandrello, who suffered illness dur- 
ing the trial, was granted a mistrial, 


The trial started on March 28, 1962, Ending on April 
12, 1962, the jury heard the testimony of 20 government 
Witnesses, as the court reserved its rulings upon repeated 
objections made by defense counsel to parts of the testi 
mony, relating to acts, conversations and statements made 


~~~ hy oneormore-of the defendants, out‘of-the-presence-of the — 


other defendants, - | 


The district court, on April 12; 1962, spoke directly to 
the jury and said: 


“Ladies and gentlemen, will you please give me your 
attention: 20 
“Trom time to time objections have been made by 
defendants to testimony as-to-acts, conversations, and 
statements; had or made by one or more of the defend- 
ants, but out of the presence of the other defendants, 
Whenever such objections have been made, I have re- 
served my ruling thereon, upon the Government's 
avowal to-connect up such testimony. 
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“Keep constantly in mind that it would be a viola- 
tion of your sworn duty to base a verdict upon any- 
thing but the evidence in the case, 

“Justice is done when the demands of the law are 
satisfied whenever a verdict às rendered m accordance 
with the proof made by all of the evidence to the satis- 
faction of the jury, * * * 

“The evidence m the case consists of the sworn 
testimony of the witnesses, all exhibits which have been 
received in evidence, all facts which have been admit- 
ted or stipulated, and all applicable presumptions 
stated in these instructions.” (Emphasis added.) 


Relative to the allocation of functions between the judge 
and the jury, the jury was told at the outset of the charge 
that it was the judge of the factual issues, of the credibility 
of the witnesses and the weight of the evidence. Finally, 


‘the charge was concluded with the following instructions: 


“Ladies and gentlemen, at the beginning of this 
charge, I advised you that the Court determines what 
the law is, but that you, the jury, must determine the 
fact questions presented by the indictment and the 
defendants’ pleas of not guilty, It is important that 
you accept the law as given to you by the Court in 
this charge, It is equally important that you decide 


_—all-questions.of fact upon your appraisal.of.thecredi.  . 


bility of the witnesses and the weight to be accorded 
to the evidence and that your appraisal of the weight 
and credibility of the evidence be not influenced by 
any expression of opinion by the Court upon those 
matters, 

“Trom time to time as this trial has progressed, it 
has been my duty as judge to rule upon objections and 
to decide questions related to the admissibility of evi- 
dence, Tn the course of the trial I have made certain 
statements and comments to counsel from time to time. 
No statement or comment by me in either of those 
instances was intended as an expression of an opinion 
by this court as to the credibility of any witness or 
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did exist, you should next determine whether or not 
the accused knowingly and willfully became a member 
of the conspiracy, * * * 

“Before a jury may find that a defendant, or any 
other person, has become a member of a conspiracy, 
the evidence must show that the conspiracy was 
formed, and that the defendant, or other person who 
is claimed to have been a member, knowingly and will- 
fully participated in the unlawful plan with the intent 
to advance or further some object or purpose of the 
conspiracy, * * * 

‘Tn determining whether or not a defendant, or any 
other person, was a member of a conspiracy, the jury 
are not to consider what others may have said or done. 
That is to say, the membership of a defendant, or any 
other person in a conspiracy must be established by 
evidence as to his own conduct, what he himself said 
or did, 

“Tf and when it appears from the evidence that a 
conspiracy existed, and that a defendant was one of 
the members, then the acts thereafter knowingly done, 
and the statements thereafter knowingly made, by any 
person likewise found to be a member, may be con- 
sidered by the jury as evidence in the case as to the 
defendant found to have been a member, even though 
the acts and statements may have occurred in the 
absence and without the knowledge of the defendant, 
provided such acts and statements were knowingly 
done and made during the continuance of such con- 
spiracy and in furtherance of an object or purpose of 
the сорау, | 

“Otherwise, any admission or ineriminatory state- 
ment made outside of Court by one person may not be 
considered as evidence against any person who was 
not present and heard the statement given," 


At another point in his charge, the court told the Jury: 


“Tf the accused be proved guilty beyond a reason- 
able doubt, say so. If not proved guilty beyond a 
reasonable doubt, say so. 
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“T now rule that the Government has sustained its 
avowed burden, and has shown to the satisfaction of 
the Court that a connection does exist between each 
such act, conversation and statement and the several 
defendants, (Emphasis supplied]. 

“At this time, therefore, I overrule each objection 
as to which my ruling was reserved from time to time 
as such objections were made; and I now rule that the 
testimony relating to the acts, conversations and state- 
ments by the several defendants and in each such in- 
stance 18 admissible and admitted as evidence against 
all of the defendants whether or not each was present 
when such acts were done, such conversations were had 
or such statements were made, 

“T therefore instruct you that you may consider the 
testimony of the character above mentioned as evi- 
dence against such other defendants who were not then 
present, as well as against those defendants who are 
shown by the testimony to have been then present and 
participating in such arguments, statements, and con- 
versations, 

“Now, of course, this ruling is in regard only to the 
matters which the Court reserved from time to timo." 


Thereupon all defense counsel jomed in a motion for a 
mistrial, on the ground that the court had invaded the 
province of the jury. That motion was denied, Thereupon 
the government rested its case, and the evidence in defense 
was received, 


1. It is undisputed that the government had the burden 
of submitting to the jury suficient evidence showing beyond 
a reasonable doubt that the conspiracy charged in count 
I existed and that defendants were members thereof, The 
court accordingly instructed the jury as to its duty in this 
respect, He also defined the term “conspiracy”, as set 
forth in 18 U. S, C. A. § 371, The court characterized a 
conspiracy as “a kind of ‘partnership in criminal purposes’ 
in which each member becomes the agent of every other 
member." 
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Faced with the duty of deciding whether-a conspiracy 
had been proved by the evidence, the jury was aware that 
the court had told it that the government; had "shown to 
the satisfaction of the Court that a connection does exist 
between each such act, conversation and statement and the 
several defendants," (Дай supplied.) It was for this 
reason that the court instructed the jury that it might con- 
sider ‘certain evidence, which it had mentioned, against 
such other defendants who were not then present, as well 
as against those defendants who were present and par- 
ticipating in such statements and conversations. 


Of course the court had the duty to make a ruling upon 
the objections in question. However, we know of no re- 
quirement that the court state to the jury its reasons 
therefor, We have no doubt that a statement by the court 
that the government had shown to the satisfaction of the 
court that a connection existed between such relevant evi- 
dence and the various defendants charged with conspiracy, 
undoubtedly had the effect of conveying to the jurors the 
court’s belief that a conspiracy existed, which was the 
very question which the jury was required to ascertain, 
We are convinced that a jury would construe the word 


- -H connection” -used-by-the- court -mn-its- oral-statement, as——- 


closely akin to a conspiracy, as characterized by the court 
in the foregoing Instruction. 


In United States v. Pronger, 287 1,24 498 (1961); where 
defendant Pronger had appealed from a judgment convict- 
‘ing him on the verdict of a jury on a two-count indictment 
involving the movement in interstate commerce of a stolen 
automobile, it was urged at the trial that there was a com- 
mon scheme or plan between Pronger and a second defend- 
ant, The court instructed the jury that it should find 
whether or not there was any common design or common 
concert of action between the defendants with regard to 
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After defining the crime of conspiracy in his charge, the 
trial judge instructed the jury, in pertinent part: 


“If you find from the evidence beyond a reasonable 
doubt that existence of the conspiracy charged in the 
indictment has been proved, and that during the exist- 
ence of the conspiracy one of the overt acts alleged 
was knowingly done by one of the conspirators in 
furtherance of some object or purpose of the con- 
spiracy as charged, proof of the conspiracy offense 
charged is then complete: and it is complete as to 
every person found by you to have been knowingly 
and willfully a member of the conspiracy at the time 
the overt act was committed, regardless of which of 
the conspirators did the overt act, 

“A conspiracy is an agreement between two or more 
persons to violate a law of the United States, 

“Tn this case, the defendants are charged with hav- 
ing agreed, that is to say conspired, to possess mer- 

-chandise which had been stolen from interstate com- 
merce, knowing the same to have been stolen from in- 
terstate commerce. 

“Before you can find any defendant guilty of the 
offense charged in Count 1 of the indictment, you must 
first find, beyond a reasonable doubt, that such defend- 
ant entered into an agreement with another person; 


—"lhat-that-agreement addressed itself to the-knowing: 


possession of merchandise; that that merchandise was 
stolen from interstate commerce; and that such defend- 
ant knew it so to have been stolen at the time of enter- 
ing into the agreement, ! 

“Tf the Government has failed to prove any of the 
foregoing elements as to any defendant, then. you must 
find such defendant as to whom the Government has 
failed to make such proof in a fashion that satisfies 
your mind beyond a reasonable doubt, not guilty. 

“In your consideration of the evidence as to the 
offense of conspiracy charged, you should first deter- 
mine whether or not the conspiracy existed as alleged 
in the indictment, If you conclude that such conspiracy 
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to evidence of one type or another. Through days this 
jury had observed the court in its function of determining 
questions of admissibility of evidence, Thus, the ruling 
in question is not an isolated incident, but only one of 
the many rulings upon admissibility which this jury ob- 
served and heard. The majority of this court must be 
little impressed with the efficacy of the jury system in 
general, and with the intelligence of this jury in particular, 
For my part, I believe it degrades both to conclude as 
the majority does, that this jury would mistake the com- 
ment in question for the statement of an opinion upon 
the issue of guilt, 


We do not even have to conclude that the comment was 
not erroneous, If it be assumed to be error, when the com- 
ment is viewed in the hight of this record it was harmless 
error, 


Judge Mercer’s ruling upon the pending objections came 
at the close of the government's case in chief. Thereafter, 
the trial continued for several days before the evidence 
was closed, The extent of the time elapsed between the 
comment in question and the court’s charge to the jury is 
suggested by the fact that a narrative summary of the 
evidence for the defendants and the rebuttal evidence by 
the government fills 1884 pages of the printed appendix. 
The probable effect of the comment upon the jury must 
be determined in the light of that fact, and, further, by 
viewing the comment in its proper context with the court's 
final charge to the jury. 


This trial closed with a charge in detail stating the law 
which the jury would apply. The point is best illustrated 
by quoting, verbatim, pertinent parts of that charge, 


App. 


the charges made and that the jury should determine, from 
evidence, whether or not the defendants were guilty of 
the charges. In referring to certain remarks of the court, 
we sald, at 500: 


“Tn а case such as this a defendant cannot be bound 
by the acts or declarations of another defendant watil 
the common design or common concert of action be- 
tween the two defendants and their participation have 
heen established. Glasser v. United States, 315 U.S. 
60, 74, 62 S. Ct, 457, 86 L. Ed, 680; United States v. 
United States Gypsum Co., D.C., 67 F. Supp. 397, 451; 
May ү. United States, 84 U.S. App. D.C, 223, 175 F. 2d 
994, 1008, 

“Whether intentional or not, we believe that the 
court’s remarks had the effect of telling the jury that 
the government had proved that the common design or 
common concert of action of Roberts and Pronger, as 
charged, had been proved. If they did not have that 
effect, they merely succeeded in confusing the jury. 
In either event, Pronger was deprived of a fair trial 
by jury. ‘A conviction ought not to rest on an equivocal 
direction to the jury on a basic issue.’ Bollenbach v. 
United States, 326 U.S. 607, 613, 66 S. Ct. 402, 405, 
90 1. Eid. 350,” 


We reversed as to defendant Pronger and remanded for 
a new trial, 


In the case at bar, in attempting to justify the statement 
by the district court that the government had shown to the 
court’s satisfaction that a connection existed between the 
evidence to which the court referred and the various de- 
fendants, government counsel rely on United States v. 
Bernard, 287 V. 2] 15 (1961). However, at 720, it appears 
that the district court’s statement to the jury not only was 
different from that used in the case a bar, but was properly 
limited so as not to convey to the jury the opinion of the 
court that a common plan or design had been shown to exist, 
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But the court did instruct that evidence, with certain ex- 
ceptions, which when received was not to be considered 
against any defendant to whom the evidence did not per- 
tain, could thereafter be considered as to all defendants 
` ifthe jury found that there was а common plan or design 
proved, 


We there held that the question of whether there was 
such a plan or design was properly submitted to the jury. 


- At no place in Bernard did it appear that the district 
‘court attempted to give any reason or explanation for its 
ruling, which was undoubtedly correct. The court simply 
announced to the jury its ruling admitting the evidence 
against all defendants, but left to the jury the question of 
deciding whether a common plan or design was proved 
beyond a reasonable doubt, We adhere to the opinion 
written by District Judge Mercer, who sat with us in 
‘deciding that case, 


We are constrained to hold that, in the case at bar, the 
expression of the couri’s reasons did have the effect of 
‘suggesting to the jurors that the court believed that а 
conspiracy existed, and for that reason invaded the prov- 


ince. of the jury. This requires а reversal of the judgments... 


and sentences on Count J. 


2, In view. of our holding in regard to Count I, it 
hecomes necessary to consider the verdict, judgments’ and 
sentences, insofar as they pertain to Count 1, which 
charges defendants with possession of whiskey stolen from 
‘a shipment in interstate commerce and known by them to 
have been stolen. 


The court instructed the jury that each offense and the 
evidence applicable thereto should be considered separately. 
The jury was further instructed, specifically as to Count 
TI, that the essence of the offense there charged “is guilty 
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principles of law to his ruling. What they do conclude 
is, that Judge Mercer may have conveyed to the jury the 
idea that the conspiracy was proved because he stated the 
reason for his ruling that the evidence was admitted as 
to all of the defendants, 


(Оде must read certain parts of the court's comments out 
of context to find any such implication therein, In perti- 


nent part, Judge Mercer said: 


“Trom time to time objections have been made by 
defendants to testimony as to acts, conversations, and 
statements, had or made by one or more of the defend: 
ants, but out of the presence of the other defendants, 
Whenever such objections had been made, I reserved 
my ruling thereon, upon the government's avowal to 
connect up such testimony. 

"T now rule that the Government has sustained its 
avowed burden, and has shown to the satisfaction of 
the Court that a connection does exist between each 
such act, conversation and statement and the several 
defendants," | 


So stating, the court then overruled all pending objections 
and admitted the evidence as to all defendants. 


Tt must be remembered that this jury, during days of 
trial’ proceedings, had heard the United States Attorney 
promise upon many, many occasions that the government 
would “connect up” testimony then being offered in evi- 
dence, In the light of that fact, it seems clear to me that 
that same jury, hearing the court's reference to “Con 
nected up” and "connection" in context, would under- 
stand ‘that the comments related only to the: question of 
the admissibility of the evidence, not to an ultimate issue 
of the case, Furthermore, this was not a one day trial. 
A narrative summary of the trial proceedings fills 377 
printed-pages of the appendix. Those pages reveal many, 
perhaps hundreds, of rulings by the court upon objections 
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defendants who were not present when the acts were 
done or the statements made involves a determination by 
the trial judge that, independently of the statements of 
others, there is evidence adduced that a conspiracy existed 
and that the party against whom the evidence is sought to 
be introduced was a party to the conspiracy. The court 
must also be satisfied that the act or statement was done 
or made while the conspiracy existed and that it was m 
furtherance of the conspiracy. Æ.g. Krulewitch v. United 
States, 936 U.S, 440 (1949) ; Glasser v. United States, 315 
U.S. 60 (1942) United States v, Konovsky, Т Cir. (1950), 
202 T, 2d 721, 727; Allen v. United States, Т Cir. (1924), 
4 T. 2d 688, 694, rehearing den. (1925). The determination 
of such facts upon which admissibility depends is the 
province of the trial judge, Untted States v. Dennis, 2 Cir, 
(1950), 183 F. 2d 201, 280-231, affirmed 341 U.S, 4%; 
Carbo v. United States, 9 Cir. (1908), 814 P. 2d 718, 737. 


This trial was no exception. Repeatedly, during the 
presentation of the government’s case, evidence of acts 
and statements by one or more of the alleged conspirators! 
was presented, Objections were made by all defendants 
not shown to have participated in such-acts or-statements, 
Upon the government's avowal that the tendered evidence 
would be “connected up" Judge Mercer reserved his 
ruling upon such objections. By the close of the govern- 
ment’s case, there remained pending a great number of 
such objections upon which the court's ruling was reserved, 
Upon a motion by the government, Judge Mercer over- 
ruled all pending objections and admitted the evidence 
as to all of the defendants, 


The majority of the court does not hold that that ruling 
was error, or that the trial judge failed to apply correct 


Pa ымыны 


1The appellants and Joseph Lisciandrello who was not then 
on trial, 
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knowledge on the part of the accused that the goods were 
stolen", The jury was correctly told: 


ааа The crime as alleged in Count П consists of 
possessing it knowing said goods to have been stolen, 
and you cannot find the defendant guilty of Count П of 
this indictment unless you believe beyond a reasonable 
doubt that such defendants knew the goods were stolen, 
but it is not necessary to warrant a conviction under 
Count П that the defendant knew the goods were 
stolen from an interstate shipment. They must indeed 
have been stolen from an interstate shipment of 
freight, but it is sufficient guilty knowledge if he knows 
they were stolen,” 


To us it is apparent that the government had the burden 
of proving that each of the four defendants on trial knew 
that ‘the goods were stolen. The burden of proof beyond 
a reasonable doubt, of course, rested upon the government, 
but, as to Count TT, the government's case did not rely upon 


‘the existence of a conspiracy, as charged in Count I. In 


this situation the difficult task placed upon the jury in its 
consideration of the evidence was to separate those parts 
which were admitted under the conspiracy count, from any 
evidence tending to prove the charge in Count II. 


Considering the length of the trial, the number of wit- 
nesses and the difficulties inherent in making this separa- 
tion in their minds, it is our opinion that laymen jurors 
would have become so confused as to be unable to perform 
their function effectively, The error in-the court’s- remarks 
to the jury could not practically have been confined in the 
juror’s minds to Count T when the jury was also consider- 
ing the evidence insofar as applicable only to Count II. 
Thus we are required to reverse the judgments and sen- 
tences on Count П. 


We find it appropriate to make these remarks, m viev 
of the fact that we have contemplated the possibility of 
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afirming the convictions on the basis of the verdict on 
Count II only, 


3, Tn addition to the matters which we have already 
discussed, we deem it appropriate to state that there is 
suficient evidence in the record to support the verdict as 
to each of the defendants, We reject defendants’ conten- 
tion to the contrary. 


4, Defendants have also alleged and assigned as error 
the admission of irrelevant, incompetent and prejudicial 
evidence, improper limiting of cross examination, miscon- 
duct of government counsel, a denial of defendants’ rights 
under 18 U. 9. C. A. $ 3500, a failure of the district court 
to examine the grand jury minutes of the testimony of 
witness Olshon in the cirewnstances, and errors by the 
court in the giving, and failure to give, certain instructions. 


Inasmuch as we shall direct a new trial of this case, if 
is unnecessary at this time to rule upon these alleged errors, 
There is no reason to believe that, if errors in these re- 
spects were in fact committed, they will be repeated upon 
another trial, 


For all of these reasons, the judgments and sentences 


“fond which these appeals were taken are reversed and this ~ 


case is remanded for a new trial, 


| REVERSED AND REMANDED, 
Nos, 13915-18 
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Nos. 13915:18... 
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Caste, Circuit Judge, specially concurring. I agree with 
Judge Schnackenberg’s resolution of the issue he finds 
dispositive of the appeals, The concern so vigorously ex- 
pressed by our brother, Judge Knoch, appears to overlook 


that the merits of the jury system cam be preserved and 


protected only by permitting it to operate without mier- 
ference by the trial court, Praise of the system does not 
serve to overcome the departure therefrom evidenced by 
the record before us, Itis essential to the proper preserva- 


г tion and operation of the jury system that the court not 


invade the province reserved to the jury—either directly 


ór indirectly. It is unfortunate that the error occurred, 


That my distinguished colleagues are so divided as to the 


consequences which must be assigned to it convinces me 
that the jurors—laymen untrained in the niceties of the 
Jaw—iho looked to the trial judge for guidance, can not 


be.said to have been unimpressed by the court’s remarks, 
And the court’s statement that it was satisfied that a con- 
nection existed between the acts of the several defendants 


invited a substitution of the “feeling of collective culpa- 


bility for а finding of individual guilt.” Of, United States 
т, Bufalino, 2 Cir. 285 124 408; 417, 








' Kxoog, Circuit Judge (dissenting) : I cannot agree with 


the majority opinion and decision, and I therefore dissent. 


I am convinced that there is no substantial basis for 
reversal of these judgments as to count Lof the indictment 
and no basis whatsoever for reversal of the judgments 
entered upon count 2 thereof, 


A conspiracy trial inevitably presents the perplexing | 
question as to the admissibility of evidence of acts and 


„statements done or made by one'or more of the defendants, 
but without the participation of all of the other defend- 
‘ants. The rule for the.admission of such evidence against 
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Thursday, January 21, 1009 


Before 

Hon, Јону S. Наби, Chief Judge 

Hon, F. Ryan Durry, (ош Judge 

Hon, шив J, SCHNACKENBERG, Circuit Judge 
Hon. Wix 6, Kxoon, Circuit Judge 

Hon, Largan Одет, Circuit Judge 

Hon, Rogen J, Kray, Circuit Judge 

‚ Hon. Dormer M. Swvoenr, Circuit Judge 


Uxuen тате OF AMERICA, 
Plawtif -Appellee, Appeals from the 


So WANG United States Dis 
SS amm trict Court for the 
m um. Southern District 
7 ou. of Illinois, North- 
RANK LISCIANDRELLO and em Division 
Tours DARLAK, | 


Defendants-Appellants, 


Tn 15 HEREBY ORDERED by the Court sitting en bane that the 
petitions for rehearing filed in the above-captioned appeals 
be, and the same are hereby Dexmn, 

(Judge Schnackenberg voted to grant petitions for xe- 
hearing), 
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Tuesday, December 22, 1964 
Before Н og 
Hon, Jony S. Hastixes, Chief Judge . i 
Hon. F. Ryan Durey, Circuit Judge | | 
Hon, Eten J, SOHNAOKENBERG, Circuit | Judge 
Hon. Wix G, Коон, Circuit је" r 
Hon, Гатнам CASTLE, Circuit Judge a 
Hon, Rocer J. Kissy, Circuit Judge ` АК 
Hon. Lurgan M. Sinum, бй He “ 
i j 


Unien Sramss or Amera, | | 


No; 18915, 13916 ішікі "рр 4 al 5 sfr om the 
13917 13918 as United. States Dis- 
Janes Ашвовтт nd Court for. the 
um лур i ' Southern: District 
Franx Liscraxpretio and | lc North 
Louis Ранак, em D 15107, 
Defendants dpa | 


! TE CL — --- et er ee -- 
выг, 


This cause came on to be beard on the transi i (he 
record from: the United States District бан for ‘the 
Southern District of Tinos, Northen Divisioi and їй 
argued by counsel, | VU 


On consideration whereof, it is йе] їй jgid by 
this court that the judgment of the said District Court in 
this cause appealed from be, and the same is hereby, 
Armen, in accordance with the opinion of this Court 
filed this day. 
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quate instructions ‘in interpreting that testimony. with re 
spect to: the:basic issues of the innocence or guilt of the 
defendants. 


We have reviewed all other points raised by the de- 
fendants, After due consideration, we fmd that none 
operates to ilter-our conviction that the judgment of the 
‘District Court must De affirmed. 


AFFIRMED,’ 


Scuacneneere, Circuit Judge, partly concurring and 
partly dissenting, 
I approve and concur in Judge.Knoch’s opinion insofar 


agit is not inconsistent with the majority opinion of this 
court filed on April 22, 1964, 


The comment of a ge vio concurred is penne | | 


INI 


fel " a connection ІНЕ between’ the acts of: ili 
several defendants invited a substitution. of the. feel. 
ing of collective culpability for а finding of individual 
guilt з 


ЕТТІ reverse the district-court inthis ease and remand 
it forja new trials oo ^ — 57 7^ 4 
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was unduly limited to the prejudice of the defendarits, In 
every such instance cited by the defendants, the Trial 
Judge sustained objections to the questions as. beyond. the 
scope of the direct examination, The defendants concede 
the traditionally wide latitude given to a trial judge in 
controlling cross-examination, but argue that the prin- 
ciple has here been expanded to keep relevant facts from 
the jury concerning possible collaboration between Lou 
Fushanis, one of his employees, and Gerald Covelli, sought 
to be introduced by way of cross-examination, Our study 
of the matter leads us to the opposite view that the Trial 
Judge did not abuse his authority in this respect. One 
of the explanations given for the effort to introduce the 
evidence sought to be elicited by way of cross-examination 
is that the defense could hardly be expected to call Ger- 
ald Covelli as its witness. The difficulties inherent іп trial 
tactics cannot be permitted to dilute the authority of a 
Trial Judge to control the trial. We find no error here, 


Contrary to defendants? contention, the Trial Judge did 
instruct the jury that to find defendants guilty they must 
find them to have known that the merchandise involved 
was stolen from, interstate commerce; It was not neces- 
sary to give repetitious instructions tendered. by the de- 
fne ——— m 

The Trial Court-also instructed the jury regarding the 
definition of an accomplice and the caution to be exercised 
in weighing his evidence, Whether Low Fushanis was or 
was not an accomplice or co-conspirator wasan issue of 
fact which was presented to the jury by a conflict in the 
evidence. It was not error for the District Judge to 
refuse to underline the testimony of one of the witnésses 
and his inferences respecting this issue, If the jury con- 
cluded, Lou Fushanis was an accomplice, then they had 
been told how to treat his testimony, and they had ade- 





284: 


those: languages because, he proposed, ultimately to leave 
the country: and live elsewhere, He then‘ added, not 
responsively, "T could never live peacefully in this cow- 
try, because there is a price-on my head now.’ Later 
Robert Westerhausen testified that Gerald Covelli had ad- 
mitted to him that he intended to go to Brazil to steal 
diamonds and that he was studying Spanish for that pur- 
pose, We do not consider this, or the other similar actions 
by the Trial J udge, as bases for reversal. 


It is further contended that the defendants were denied 
their rights. under 18 U. S. 0; $3900 (Jencks Act) with 
respect. to the witness; Мах Olshon. It is apparent from 
our own close study in camera of the documents in,ques- 
tion, which included both ‘direct statements of witnesses 
and reports of government-agents, which the Trial Judge 
examined.in-camera, that. he did not, as feared by defense 
counsel, limit the word "statements" as used in the stat- 
uteto mean only such. statements as the witness had him- 
self.set down on paper, We find no error in this regard, 


‘Max Olshon testified to a conversation with David Fal- 


іе on Mardi 18 1959 The prior statement-of Мах Ol- 
Shon which Was produced did not refer to this convèrsa- 
tion. Objection was sustained to the» quist ion whether he 
had told the Grand Jury aboutit, The Trial Court de. 
nieda motion for production of the Grand Jury transéript 
of his"testimony to ascertain: whether ‘he had or had not 
mentioned this conversation. No such particularized need 
was.shown for such production as to outweigh the Баб. 
tional maintenance of secrecy surrounding grand jury pro- 
ceedings.. It-was hot. error to deny the motion. U, $. v. 
Magin,7-City, 1960, 280 F; 2474, 19; U. 8. v. Nasser; Т 
Cir, 1962, 301 F 2d 243; 245; and. cases: Шеге cited: 


We have given pitticulirly close consideration to the 
assettion that crosé-examination of government witnesses 
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To the Honorable, the Chief Justice and Associate Justices 
of the Supreme Court of the United States: 


Your Petitioner, James Allegretti, respectfully prays 
thal a, Writ of Certiorari be-issued to. review, the judgment 
and decision of the United States Court of Appeals for the 
Seventh Circuit, the Court sitting en-bane on.a Petition for 
Rehearing, i in the базе, entitled United States of- America v. 
James Allegretti, et al, Defendants appellants, No, 18915. 
16-17-18. 








JUDGMENTS AND OPINIONS OF THE COURT BELOW. 


` Tn this cause, on appeal to the Seventh Circuit, a decision 
was issued April 22, 1964, reversing the decision: of the 
United States District Court for the Southern District of 
Illinois, Northern. Division, one Judge dissenting., On 
Aust 3 Tt йй ordered by the United St ates Court 
of Appeals for the Seventh.Citcuit.that the Petition of the 
United States of America, Plaintiff-Appellee, theretofore 
filed for a rehearing en bano in the case be granted, and it 
was further ordered that the rehearing would be heard by 
the Court sitting en bane on the Petition of the United 
States and the Answers filed by this Petitioner and by a 
co-defendant, David’Falzone: On December 22, 1964, the 
Court:sitting en bane affirmed the judgment of the District 
Court, one Judge dissenting: A Petition for Rehearing 
from that decision was denied, one Judge dissenting, on 
January. 21; 1965: | 


Чай the opinion of April 22 nor December 22, 1964, 


is reported as yet, but both appear in the printed appendix 
Шефи, and ‘certified by, the Clerk of the United States 
Court of. Appeals, as:a part of this record:and' transmitted 
herewith, 


M memorie ee rin - E a 


| КУУЛУП 


The order of the United States Court of Appeals for the 
Seventh Circuit, affrming.the judgment of the United 
States Distriet Court for the Southern District of Пов, 
Northern Division, was filed on the 22nd day of December, 
1964 On January 21, 1965, it was ordered Ша the Pe: 
tition for Rehearing be бе, These orders appear in the 
Append hereto, This Pet ition i is filed within thirty days 
of the denial of the Petition Tor Rehearing in the United 
States Court of ‘Appeals for the Seventh Circuit The juris- 
diction of this Court is.invoked under 28 U. S. C. 1954 (1j: 
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mother’ The Trial Judge sustained objections:to:thisand 
instructed the jury: леа, eed 
“The jury is instructed and admonished by- the (оң 
40 pay no attention: whatever to. the Jast improper 
question by the Government.” 002000002244 


It is contended that this admonition was їй ай 
that а motion for mistrial: should have been allowed. Al 
though adjudged restored to sanity, АЛИ inii 
est, possible prejudices and accuracy of memory, arid fac: 
tors affecting these; were all proper subjects of oross-éxámi: 
nation, The government was entitled to elicit pertinent 
circumstances affecting his credibility. U; 8, v. Lawinski, 
T Cir, 1952, 195 F. 2d 1; T. As the government argues, 
Mr. Westerhausen’s mental ‘history was extremely com: 
plex, U. 8; v. Westerhausen, 7 Cir, 1960, 283 Y. 2d 844, 
848, including not only loss of memory, but auditory hallu- 
cinations, After carefully weighing the matter, we do iiot 
agree that this one question, which the Trial Judge-held 


to be-improper, and où which the jury were. promptly an 


structed, required a mistrial. Similarly, we. find ao те: 
versible error in the failure. of the prosecution to follow 
up with affirmative proof.its пай to which Mr. Wes. 


. lerhansen gave negative answers, oo nn 


e таш 4 o oma 


In several instances, the Trial ride ‘ordered yis al 
the testimony stricken although the defendants had moved 
not to strike but to declare a mistrial - À typical instance 
was Gerald Covelli’s statement that there was а price. on 
his head: The Trial Judge ordered the, sta tement: stricken 
and instructed: the jury-to- disregard, it, Gerold Covelli 
had been asked on. cross-examtnation’ about having studied 
Spanish:and Italian’ in Leavenworth and^had denied that 
he proposed:to go to Rio. de ‘Janeiro to take "off a diamond 
score.” It was. proper on redirect to cover: the same: sub- 
ject matter, On redirect, Covell said’ he-was studying 
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tween David Falzone, Gerald Covelli; and various govern- - 


ment agents, including ‘William D;. Weatherwax, in ‘thie 
U.S. Attorney's office, During cross-examination: of Ger- 
ald:Covelli reference was made to contradictions between 
his prior statements and his. trial testimony. Gerald Co: 
velli was explaining this on. re-direct, ‘pointing out ‘that 
пе had been corrected by David Falzone as to certain dates 
and places in the course of the above conversation. The 
corrections and attendant comments. made by David Tal: 
zone, and deseribed-by Gerald Covelli, were incriminatory 
admissions of David Falzone and were clearly admitted 
only as evidence against Falzone, These.admissions were 
corroborated by the testimony of a government agent pres: 
ent atthe time who was properly permitted to testify to 
that effect and to the attendant circumstances, including 
the questions and comments in answer to which the inerim- 
matory admissions were made. 


The testimony of Gerald Covelli was а vital part of the 


government's case, “The defense’ witness Robert Wester- 


hausen testified that while he sand Covelli were prison- 
mates at Leavenworth, Covelli-told him in the- course. of 
many conversations that he ‘was being paid to ‘implicate 


his co-defendants, who in fact had tothivig'{o do with’the = 


stolen liquor, in order to shield the real culprits. 


бо, IE 2 DOC 
The cross-examination of Mr, Westerhausen brought 


dut the details of Lis prior long History of ‘meatal ica- 
pacity, although hè ‘had: sine been judicially deteniined 
as restored'to sanity. On redirect, Mr, Westerhausen tes- 
tified fo the nature and extent of his prior шеа]: disease 
and its eure beginning in 1050 with the. result, he stated, 
that his memory began to improve, On re-cross, Mr; 
Westerhausen said again that his memory had begun to 
improve about 1955. The government counsel then asked 


whether Mr, Westerhausen now.recalled killing -his-step- 


ет 


E 


QUESTIONS i РЕЙТЕР, 


1, Does a statement to the jury by the trial judge M 
the government has shown to his satisfaction: that a con- 
nection. existed between the defendants charged as co- 
conspirators and the acts, conversations and: statements, 
made out of their presence effectively. convey to the jury 
the Court's brief that a conspiracy existed? 


, 2. Where an erroneous rule of law on conspiracy as 

follows is adopted by.a seven judge en bane Court of Ap- 

peals: 
“The.xule for the admission of such evidence against 
defendants who were not present y when the acts were 
done or the statements made involves a determination 
by the trial judge that, independently of the statements 
of others, there is evidence adduced that a conspiracy 
existed and that the party against. whom ‘the evidence 
is soughtto be introduced: was à party to the conspir- 
acy, The Court must also be satisfied that the act or 
statement was done or made while thé conspiracy ex- 
isted and that it was done in furtherance: of the con- 
spray." (App. 108) > ` ° , 


has not the necessity for this Court to exercise ifs sper 
visory and corrective | powers Өгіз, 80 as to prevent i 
justice in the case at bar and in future ‘prosecutions i in that 
Circuit where the opinion atid vüle must be regarded as the 
law of the Seventh беш 


3, "Was il appropriate for a Court of Appeals en, bane 
to reverse’a proper decision in the case at Dor by a ОЛ, 
panel of judges: who had-based theix-judgment and opinion 
ona pr oper prior decision of long standing (Uni ted States 
ү, Pronger, 7 Cir, 977. 1 406) ' 

4, Does not such action indicate that, this Cont, should 


consider and review the confused status ofthe questions 
of when, whether.and hoy trial judges should: rule одай: 
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missibility of evidence of conspiracy without invading the 
province of and swaying the jury by-expression of its satis- 
faction that connection between parties and ‘acts ‘arid con- 
versations exists? 


б, When it hag been shown with fair and demonstrable 
assurance that a verdict was induced’ and the judgment 
swayed by error} eam that admitted error be held to be 
harmless? 


Û. On eross-examination of the main witness for the 
défense, is the eliciting of testimony’ concerning attendance 
at grade school for ineorrigibles, juvenile offenses result- 
ing-in being placed in reformatories and training homies a 
valid subject of examination aimed toward impeachment? 

7. On cross-examination of the main witness for the 
defense, is the question “Do, you now recall killing your 
stepmother?”, the kind of question that the jury put out 
of their minds'simply by-being-told:to do so? 

8. May a government agent's narrative of a statement 
made by a co-defendant two years after the conclusion of 
the conspiracy be admitted against his charged eo-con- 
spirators! 


9, On.a-charge of conspiracy to possess stolen whiskey, 


and after the discovery of some of the: whiskey and the а: 


rest of one defendant, was the admission of evidence re- 
garding “squashing the beef" and “fixing the case”, 
absent pre-arranged assurance of continuous ail preju- 
dial error! 


STATEMENT OF THE CASE, 


This case involved an appeal from à judgment of convic- 
tion on two counts of a two count indictment charging this 
Peli tioner and" his %0- defendants Gerald Covelli, David 
Palzone, Prank and Joseph. Liscindrello and Louis Darlak, 
in Count T, with a conspiracy to lawfully possess certain 


И 


ң 
a 
4 


д5. 


Allegretti would “straighten ont.the whole ease" Gerald 
Covelli testified:that he and David, Falzone then engaged 
in efforts to raise the money requested by James Alle: 
greti for that. purpose, There was evidence. that David 
Falzone continued to participate in the conspiracy, U.-S: 
v, Aguect, 2 Cir, 1962, 310 P, 2d 817, 839, and cases ‘there 
cited. It was not necessary ‘for the government to prove 
what, if anything, James Allegretti: actually did to 
“straighten out the case,” and ‘continue the conspiracy. 
There was evidence that he asked for money ‘that. after 
David Falzone’s arrest and 7610456. on. hod, Falzone and 
Gerald Covelli did raise such sums which were timed over 
to James Allegretti-to be:used for that purpose. 


David Тїш ШЫН he had seen Agent ой. 


wax casually at а inotel'in April, 1962, had'started а doi 
versation with him, айй that Agent. Weatherwax, on hear: 
ing that Falzone proposed to testify at the trial, had'said, 
“Don’t be a fool, we will murder you on that. stand,” On 
cross-examination, the government: attempted in- vain: to. 
elicit certain testimony of further conversation with Agent 
Weatherwax respecting David Falzone’s reasons for testi- 
fying as he did, Under the circumstances, it, was-proper 


__Tebuttal for Agent Weatherwax to-testify to those- fui 


‘ther conversations and 40: incriminating admissions made 
by David Falzone in the course-of such conversations, 


We have scrutinized’ all, the.‘other: examples of such 
evidence, the admission of which is characterized by appel- 
lants as reversible error; and must-conclude that the posi- 
tion of the defense.on this point is-not well founded. 


It is contended that post coiispitacy declarations of oui 
co-defendant, although admitted as to him-àlone (a mat- 
ter ‘on which the jury was instructed) were elicited’ with 
intent to prejudice the-other defendants, Some: of’ these 


declarations were madé inthe ‘course ‘of convérsation be! 














Ha 


on some of the cafes involved, or making false. шешиу 
statements to the government agents; ` 


There were їшї conflicts in the testimony and iu m- 
merous instances the jury would have to' resolve issues 
of credibility, Viewed in the light most favorable to the 
covernnient, the-evidence supports the convictions, Glas- 
ser ү, U. 8, 1942, 315-0. 9. 00, 80. 


We do not adopt the majority opinion of April 22, 1964, 
with respect to the comments made by the "Trial Judge in 
connection with his ruling on the admissibility of acts and 
statements of certain defendants in evidence against other 
defendants, It was on the basis of those comments that 
the ma jority, in the opinion of April 22, 1964, based its 
reversal of the convictions here appealed. We adopt i iN 
stéad the dissenting opinion to the effect’ that the st tate- 
ments of the Trial Judge did not constitute reversible 
arror... m F. 0 a beginning al BOE enn 


The defendant contend that statements made by 4. 
leged co-conspirator defendant David Falzone. aft er his 
arrest were improperly admitted in evidence against other 
defendants Their theory is that with the arrest of David 
Falzone,and: the raids made the same day on.some of the 
cafes where the stolen whiskey was stored, the conspiracy 
to possess liquor stolen from interstate commerce had 
come to rest. The evidence i in the record supports à CON- 
trary holding that David Талев arrest did not termi- 
nate the conspiracy, Gerald Covelli testified” to seeing 
some of the stolen whiskey in ley possession of fellow con- 
spirators two weeks after the earlier raids on some of the 
cafes, Even while in the custody of the Federal Bureau 
of Investigation, David Falzone was still issuing instruc- 
tions for disposition: of a part of the stolen liquor, Max 
Olshon testified that. when released on-bond, David Pal- 
zone stated that he was not unduly worried because Jimmy, 
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whiskey, taken from an interstate shipment in:violation of 
Section 371 of ‘Title 18 0-9,0. T водій cownt" ‘hanged 
possession of the same goods, ‘whieh were £i cases’ of 48 


“half pint bottles of Old Sumy Brook Whiskey, i in violation 


of Sections. 659 and..2 of Title 18, United States Code, 
The case was tried to the Court sitting witha jury, and on 
a verdict of guilty, the judge entered-a judgment o£ convic- 
tion on both counts, This petitioner was sentenced 10 the 
custody of the Attorney General for a period of five years 
and fined the sum of $3,000,on Count J, and for a period of 
7 years on Count IT, said sentence on Count IT to run 
concurrently with the sentence on Count I. It-was from this 


conviction and sentence that an appeal was"taken to the 


United States Court of Appeals for the Seventh (їшї, 


The errors complained of included insufficiency of, evi- 
dence: the usurpation by the trial judge of the j jury fune- 
tion { determining the existence ү the: conspiracy; the 
admission of irrelevant, incompetent, and prejudicial eyi- 
dence; the improper limitation of cross- exaniitiation; mis- 
conduct of government opus thé denial of defendants’ 
rights ander 18 U.S. C. Section 250, a failure of the Dis 
trict Court to examine the Grand J шу minutes of the testi- 


3üony of a witness and errors in-the giving.and the ‘failure 


{0 give certain instrictions. 


After briefs were filed, argument was had befre a panel 
of three (теш Court Judges. The cause was reversed on 
the ground that the trial judge had usurped the іші de 
termination function of the jury. Error was found ftr an 
instruction given at the conclusion of the government's 
case, which was set forth verbatim in the April 22, 4 
decision as: follows: 

“The district court, on April 12, 1962, Spoke directly 
to the jury and said: 


‘Ladies and gentlemen, will you pense g me. me your 
attention: 
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^ *Prom.time:to.time objections: have been made ‘by. 

i йшй to testimony as.tovacts, conversations, and 

. statements, had or made by one or mote of the defend- 

ants, but out of the presence of the other defendants, 

Whenever such objections have been made, I have те: 

served my ruling thereon, upon the Government's 
‘avowal to connect up such testimony: ОО, 

‘I now rule that the Government has sustained its 
avowed burden, and has shown to the satisfaction of 
the Court that a connection does exist. between each 
such act, conversation and statement and the several 
defendants (Emphasis supplied.) . 

‘At this time, therefore, I overrule each objection as 
to which my ruling was reversed from time to time as 
such objections were made; and I now rule that the 
testimony relating to the ats, conversations and state- 
merits by the several defendants and in each such in- 
stance is admissible and admitted as evidence against 
all of the defendants, whether or not each was present 

г when such acts were done, such conversations were had 
or such statements were made, — 

‘T-thevefore instruct you that you may consider the 
testimony of the character above mentioned as evidence 
against such other defendants who were not then pres: 
" as well as ag vainst those defendants who are shown 

di il testimony to have been then present and partici- 
pàting in such arguinents: statements and conversa- 
tions, 

‘Now, of course, this ning: 6 M regard only to the 
' matters which the Court reserved from time to time,’ ^ 
(App dada) c ot | 


і semi member of the ping specially concurred, ta 
Ing ag follows: 


y fe 4 


| “That my distinguished: llegues are so divided 

as to the consequences which must hevassigned to it 

‚ convinces me that the jurors—laymen untrained in the 

"niceties ofthe law—who looked to the trial judge for 

: guidance, can not hè said to have been unimpressed hy 
‘the’ court’s rémiarks.” (App. 9a.) 





n theo opinion of April 22, "7" e F, P" 
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nature of these proceedings 1 18 any st ‘set out io make 
repetition here unnecessaty;’ КЕТ 


We have enjoyed the benefit af oral шша. Qi such 
re-consideration together 1 with e теті and the briefs 
of counsel | MEME 


On reconsideration, this Court adopts the tiajorily opin- 
ion handed down April 22, 1964, insofar, as that ' opinion 
concluded that the evidence was sufficient | 0, convict all 
the defendants herein on both counts of the indictment 
of (1) conspiracy to possess whiskey ‘stolen from inter- 
state commerce knowing such whiskey was: stol en from 
interstate commerce, and (2) as to each defendant, of 
knowingly possessing the stolen whigkey.® ed 

The trial was a long one, The conspiracy disclosed by 
the evidence was complicated, There was: ample: proof 
that the whiskey n question was stolen from an interstate 
shipment and abundant circumstantial evidente from which 
the jury could have concluded that ead defeidant must 
have known that the whiskey was stolen. The. record shows 
that all of the defendants contributed to.carrying T the 
object of the common conspiracy to possess:the st stolen vis. 
key., We deem it unnecessary to narrate Ше dela of 
their activities... The record discloses that each engaged 
in one or more of such acts as storing the whiskey, | direct: 
ing or carrying out its distiibution 0 various cafes, oper- 
ating g those cafes, stowing the whiskey there, and, Mn. some 
cases, transferring it to other containers, raising, іші: 
to enable the conspiracy to continue after éoverninent 
agen had arrested one of the engi and atte rai 





al pages. 

the Court stated: ‘In addition to the matters which we lave 
already discussed, we deem it appropriate, to state that there is 
sufficient evidence in the record to support the verdict, as-to» seach 
of the defendants, We reject defendants” еш to the eo. 
trary,” " 0v 
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222 Plaintif-Appellee, | 
No, 18915 %. 
JAMES ÁLLEGRETHI, 
Defendant- Appellant. 
xire Stars OF AMERICA, 
Plawtiff-4ppellet, 
No, 109G vs. Appeals from the 
Davi FALZONE, United States Dis- 
Defendant-Appellant. | trict Court for the 
"Дптр States or AMERICA, Southern District 
| Plamtif-Appellee, | of Illinois, North- 
No. 13917 u ern Division, 
+ Frank DISOIANDRELLO, 
Defendant-Appellant, 
(литер Soares oF AMERICA, | 
Plaintif- Appellee, | 
No. 13918 08, 
° Тш DARLAK, i 
Defendant ‘Appellant 
December 22, 1004 





Before Hasrines, Chief Judge, and DUFFY, Scuacken- 
BERG, КООН, (делов, (шу and Swycerr, Ctrcutt Judges, 
en, bane, 


Kyocu,-Cireutt Judge. This matter came before the 
Court Tor. resconsideration of its opinion previously: ren- 
s dered on April 22; 1964, ....... 2d... m Which the 
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. A dissent was written by thethird member of:the panel, 
wherein the dissenting judge found it unecessary to deter- 
mine whether or not error had been committed m giving the 
instruction, but expressed satisfaction that if отот had heen 
committed it was not prejudicial; on the apparent, ground 
that. a time lag had intervened between the instruction 
found offensive by the majority of the Court-and the sub- 


mission of the final charge to the jury. Te essence of 


the dissent is as follows: 


“We do not even have to conclude that the comment 
was not erroneous, 12 it.he assumed to,be error, when 
the comment is viewed in the light of this record it 
was harmless error. 

“Judge Mercer’s ruling upon the pending objections 
came at the-close of the government’s case in chief, 
Thereafter, the trial continued for several days before 
the evidence was closed. ‘The extent.of the time elapsed 
between the comment in question and the court’s charge 
to the jury is suggested by the fact that a: narrative 
summary of the: evidence for the defendants. and the 
rebuttal evidence by the government. fills. 199 pages 
of the printed appendix The pr obable effect of the 
comment upon the jury must be det termined i in the Tight 
of that fact, and, further by viewing the comment in 


--- jts proper context with the -court’s.final charge: to the 


jury.” (App. 12a.) , 
^" irice the majority of the Court found rever sible error, it 
did not find it necessary, except that it did find sufficiency 
of évidence, to rule on the other claims of error asserted, 


On May %, 1964, the Government Pet tioned for Relic, 
ing en bane on the or ound that the Court of Appeals for 
the Seventh (бш had ruled inconsistently in United 
Stat 6 Y. Pronger, O87 T. 204% (the case principally 
relied upon by the defendants on the appeal. on, this, point), 


and United States v. Bernard, 087 E. 91, 713, and, thus, 


there existed conflicting opinions auiong:the several paries 
of the same Court of Appeals, 
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Resistance by this Petitioner to a rehearing en bane was 
unavailing, and the Court ordered the entire case reheard 
by the: entire court sitting on August 3, 1964, 


Upon the rehearing en banc the Court of Appeals adopted 
the view expressed in the first opinion that there was 
suficient evidence adduced to convict, It adopted the 
decision of the dissenting judge from the April 22 opinion, 
and found no prejudicial error in the assignments of erro 
urged, but not reached in the April 22 decision, 


On December 22, 1964, the United States Court of Appeals 
for the Seventh Circuit affirmed the judgment of the 
United States District Court for the Southern District 
of Illinois, Northern Division, and denied this Petitioner’s 
petition for rehearing on January 918, 


STATEMENT OF FACTS. 


On or about December 26, 1957, there was placed in 
truck trailer No. 775 of the Indianapolis Forwarding Com- 
pany at Louisville, Kentucky, for delivery at Gold Seal 
Liquors, Chicago, Ilinois, certain “Old Sunnybrook” whis- 
key, ш one-half pints, contained in cardboard boxes, each 
box bearing a serial number, which said serial numbers 


ran consecutively-from 4000008 through 3589772; ‘The — 


said trailer, locked and sealed, was, on December 27, 1957, 
driven. from Louisville, Kentucky to Chicago, Ilinois, and 
parked, unopened and sealed, at the Indianapolis For- 


warding Dock, Chicago, awaiting delivery to Gold Seal,’ 


On December Л 1957, truck trailer 775 was discovered to 
be missing from its stall at Indianapolis Forwarding, (n 
January 2, 1958, said trailer 775 was found im a vacant 
lot on the Southwest side of Chicago, with the eal broken 
ші the trailer empty (App. 491-495), 


As the result of simultaneous raids on the afternoon of 


ғ 


21a: 


(затар muris Count оғ APPEALS, 
For the Seventh Circuit, 
Chicago, Illinois, 60610. 


Monday, August 3, 1964, 


Before | 
Hon, Elmer J, Schnackenberg, Circuit Judge, 


[Дїр Srares op AMERICA, 

Plamtif-Appellee, | Appeals from the 
No, 13915, 16, United States Dis- 
17,13 — vs, trict Court for the 
James Arueorern, Davm Fauzoxs Southern District 
Prank Lisouxpretzo, Lovis Dam. | of Illinois, North- 

LAK, . ern Division, 

Defendants-Appellants 


In accordance with the unanimous views of the members 
of the Court, Ir Ts Orneren that the petition of the United 
States of America, plaintiff-appellee, for a rehearing en 
bane in this ease be, and the same is hereby granted, and 
said rehearing shall be heard by the Court en bane on said 


“petition 247148 answers thereto filed by James Allegretti 


and David Falzone, defendants-appellants, 
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and through that process, render their verdict, I am not 
Willing to presume that any member of this jury was so 
lacking in intelligence and understanding that he or she 
was unable to perform his duty, Without making such a 
presumption, I can find no support for the decision which 
the majority of this court has reached, I have a strong 
respect for the fundamental right of every accused person 
to а far trial. I have an equally strong respect for the 
requirement of an orderly judicial process at both the trial 
court and appellate level. It is my opinion that. we will 
further neither of those causes if these judgments are 
reversed, Fair trial must, of necessity, not mean "perfect? 
trial. It must successfully protect the rights of each indi- 
vidual accused, and, at the same time, protect society in 
general, Only thus will it preserve that high respect for 
law and order (which is sadly lacking in many areas of 
‘our national existence today) without which our form of 
life and government would soon perish, 


In the absence of a single iota of proof to the contrary, 
I confidently believe this jury conscientiously performed 
the duty which they were empanelled and sworn to per- 
form, Upon this record, each of the defendants has had 
a fair trial. The evidence of record fully supports the 
ішу verdict upon each count of the Indictment and 
against each of the defendants, I cannot agree we should 
sift the record with a fine sieve to find a slight imperfection 
which could not have enured to the prejudice of any of the 
defendants for reversal of these judgments, 


T would affirm the judgment upon each of these appeals, 
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March 17, 1958 of the Cafe Continental and the Silver Dome, 
respectively a night club and a cocktail lounge, both op- 
erated principally by the co-defendant Gerald Covelli, some 
of the stolen whiskey was recovered (App. 128-144). 


Covelli, who was the government’s chief witness, testified 
to the delivery of more of the stolen whiskey to the Flame 
Tavern, operated by Joseph Lisciandrello, Ciro’s, where 
this petitioner was employed and the Front Page, in which 
from the evidence it could be inferred this petitioner was 
interested (App. 141, 143, 228-229). These were all tav- 
erns, None of the whiskey was found on these premises. 


The further evidence against this petitioner was that he 
directed where the whiskey was to be stored in Ciro’s 
(App. 141), upon which occasion he or his brother, Benny 
asked Darlak, Covelli's companion, to bring 10 or 20 cases 
to the Front Page (App. 228-229). 


The bulk of the evidence against petitioner, testified to 
over and over again by Covelli (App. 147-154; 211; 226- 
227), coneerned this petitioner’s solicitation of $2,500 to 
“fix” the case, or to “squash the beef”, This testimony 
was admitted on the ground that the transaction occurred 
within the time period alleged in the indictment, though 
after the raids described above and the arrest of one of the 
charged co-defendants. 


The defense consisted in part of the testimony of the 
co-defendant Falzone, who basically attempted to exonerate 
himself and put the responsibility on Covelli (App. 299-325), 
His cross-examination consisted principally in denying he 
had to lie because he was in deathly fear of his co-de- 
fendants, and principally this petitioner, and denying that 
he had no choice but to testify “and get Jimmy Allegretti 
off’, (App. 380-599). 

Robert Westerhausen was the principal defense witness, 
A prison-mate of Covelli, his testimony was, in essence, 
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that Covelli had told lim he had been feeding the F. 2:1. 
“stuff” about the stolen whiskéy, telling them anything he 
thought they wanted to hear, that the persons lie accused, 
the defendants here; had nothing to do with it and that 
he was shielding the real culprits (App. 345-350). His 
cross-examination by the government brought out his 
former psychiatric problems, the time he spent in juvenile 
homes and reformatories, his bullet wound, and his acquittal 
of a robbery charge because of insanity (App. 850-351). 
After the defense attempted to rehabilitate the witness: by 
showing his restoration to sanity and his restoration of 
memory (App, 354-356), his re-cross-examination consisted 
of the question 


“Do you recall killing your stepmother?” (App, 356). 
On objection and motion for mistrial, the jury was in- 


structed to pay no attention to that "improper , question 
(App. 97). 


REASONS FOR GRANTING WRIT. 


This Court should exercise its jurisdiction in this case 
for the following reasons: 


І This case stands for the proposition that the measure — 


of the quantity and quality of the government's proof of 
conspiracy is the satisfaction of the presiding judge. This 
Court should exercise its supervisory power in maintaining 
‘the jury function secured by the Constitution; and Ж 
‘storing some semblance of order to the law to be applied 
3n this Circuit. 

Ц. Оле appeal judge of a three-judge panel found the 
trial judge’s statement that he was satisfied a “connection” 
existed among the charged co-conspirators was a usupa- 
tion of the jury function and a second judge found that the 
statement invited a substitution of ‘the feeling of collective 
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entered by each of the defendants placed the whole- burden 
upon the government to prove them guilty beyond a йг 
able.doubt. О а 


Finally, the jury was charged ав follows: ` а 


“Tt is your duty to give separate personal consid 
eration to the case of each individual defendant, When 
you do so, you should analyze what the'evidence shows 
with respect to that individual, leaving: out of consid: 
eration entirely any evidence admitted solely against 
some other defendant or-defendánts, Bach defendant 
is entitled to have his case determined upon the evi- 
dence which has heen admitted against him. 

“As you have noted; a separate crime or offense is 
charged against each of the defendants in: each count 
of the indictment, Mach offense and the evidence ap- 
plicable thereto should be considered separately, The 
fact that you find some or all:of the accused guilty or 
not guilty of the offenses charged should not control 
your verdict with respect to any other offense 
charged," | 


The charge given was complete and adequate, pon this 
record, the jury can have. ignored the conspiracy evidence 


and, yet have found beyond all reasonable doubt that the 


whiskey was stolen from an interstate shipment of freight, 
thateach-of-the: defendants had possession of-all, or some, 
of the whiskey and that each of them knew that:the whiskey 
had been, stolen, I agree with the majority of the court 
that the evidence of record is sufficient to prove every 
essential element оё е offense and the guilt of each of the 
defendants, 


The jury system assumes that the persons selected after 
proper voir dire to serve as jurors are equipped with a 
sufficient degree of intelligence and literacy to understand 
and comprehend the English language, The system also 
presumes that jurors can take the law as given to them 
by the courts, apply the law to the evidence before them, 
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a conflict in the charge itself which wastinclined to.confuse 
the jury. 


By contrast, the comment here-involved was made àt the 
close of the government's case, with several days of trial, 
as summarized in almost 140 printed pages of narrative 
in the appendix, intervening between the comment itself 
and the final charge of the jury, The error, if any, was 
harmless, when viewed in its context in this record, 


The majority opinion and decision reversing these judg- 
ments as to the substantive count of the indictment, count 
2, is even more devoid of logie than is the majority opinion 
relative to count 1. The only reason assigned for reversal 
as to count 2 is that the difficulty of distinguishing’ the 
conspiracy evidence from the evidence relevant to count 2 
rendered this lay jury unable to perform its function effec- 
tively, It is said that reversal must follow despite the 
fact that the evidence of record is sufficient to support 
the jury’s verdict finding all of the defendants guilty of 
the offense charged in count 2, 


. To е-е premises contain an inherent contradiction in 
the light of the record, This jury was not sent out to 
deliberate blindly without adequate instruction as to the 
law applicable to count 2. Count 2 charged the possession 


of liquor which had been stolen from an interstate ship- 


ment of freight in violation of 18 U. S. C. 659, In his 
charge, Judge Mercer defined the crime charged by an 
accurate-summary ofthe statutory langnage, A paragraph 
of the charge defined possession, All essential clements 
of the crime were stated with particularity, The jury was 
advised that it must find that the government.had proved 
each of those essential elements beyond a reasonable doubt 
before it could find any of the.defendants guilty, The guilty 
knowledge required by the statute was fully and concisely 
defined, The jury, was told that the plea of not, guilty 
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culpability for a finding of individual guilt. After-a-de-, 
cision directing reversal, the Court of: Appeals, sitting en: 
bane at the behest of the government reversed the panel 
and affirmed the conviction, In so doing it departed from 
the norm established by this Court, that it is only when 
one can say with fair assurance that the verdict was not 
substantially swayed by the error, that error was harmless: 
A plain departure from that established norm calls for an 
exercise of this Court’s power of supervision, ) 

IT. Condoning impeachment by eliciting information’ 
of juvenile incorrigibility and confinement in а reformatory 
is in direct conflict with the decision of the Court of Appeals 
for the District of Columbia. 


IV, The holding of this Court that a charge of matriide 
is harmless is contrary to common sense. | 


V. The ruling in this case sanctioning the admission 
against all defendants of testimony of an F. B. I, agent 
in which he described certain statements made.to him by 
an alleged co-conspirator two years after the ‘conspiracy, 
charged is in direct conflict with this Court’s decision in 
Krüleviteh v. U, 8., 336 0. S. 440 and with decisions in the 
Tenth, Fifth and Sixth Circuits, 


VI. The ruling in this case sanctioning the admission, 
of evidence regarding “squashing; the beef” and “fixing 
the case" on a charge of conspiracy to possess stolen, 
whiskey is in conflict with applicable decisions of this Court 
and of the Second, as well as this, the Seventh Circuits, . 


L 


The applicable law to declarations of co-conspirators is 
hopelessly: confused in this: cireuit due to this 0565101, 
The basis upon which the Government sued: fora rehedr- ^ 
ing en bane in this case was an assertion of inconsistency 
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between United: States-v. Pronger, 2977, 2d 498 (upon the 
authority of which case this conviction was reversed in the 
first instance by the United States Court‘of Appeals), and 
United States ү, Bernard, 287 P. 2d 715. The decision in 
Pronger was handed down on March 1, 1961, the decision 
in Bernard was handed down on January 26, 1961, with 
rehearing being denied on April 16, 1961. No claim of 
Inconsistency between the two cases was made until this 
case appeared and was decided over-three years later. The 
resolution of the claimed inconsistency was obviously not 
of importance for that period of time. We contend there 
was 1o inconsistency, and that the urging of the Govern- 

ment in that regard was prompted by expediency in a case 
where the accused enjoyed notoriety. The decision of the 
Court of Appeals for the Seventh Circuit, on the other 
hand, has provoked a situation where an equivocal direc- 
tion to the jury, which may have usurped its fact finding 
function in Pronger is held to be reversible error, and a 
direction to the j jury plainly usurping that function in this 
case 1s held not reversible. 


We consider a demonstration necessary. In United States 
v. Bernard, 287 F. 2d 715, error was assigned on the ground 
that the defendants were charged.with substantive offenses 


avainst the Internal Revenue laws. The error complained — 


of was the Court's ruling on “vicarious responsibility” 
where the laws of conspiracy relative to the statements 
of co-conspirators outside the presence were applied, 
amounted to an amendment of the indictment, The com- 
plaint was not, as it was m both Pronger and in this case, 
a contention that the Court had invaded the province of the 
fact finding body, 


The tial court, in United States v. Bernard, instructed 
the Jury as follows: 
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proved.and that.such defendant was found’ to e. a. mem: 
ber thereof. The jury was told, explicitly, what was the 
evidence upon which its verdict must be found, Finally, 
the District Judge told the j jury that he had not by his 
charge to the jury or in any statement made by him during 
the course of the trial expressed any opinion upon the 
issues of fact, the weight of the evidence, or the credibility 
of the witnesses. One wonders what more a trial judge 
could have done, For my part, I am sufficiently naive to 
believe that these jurors were intelligent enough (0 wder- 
stand the courts charge. 


The zenith of appellate review of trial court decisions 
is reached when the reviewing court remains mindful of 
its own function and keeps ever in touch with reason and 
the realities of the world around it, One of those realities, 
and a recognized factor of judicial review, is the recogni- 
tion of the frailties of man, An accused person 1s entitled 
to a fair trial, but not to a trial free of all error, Fed, 
Rules of Crim. Procedure 61; Iutwak v, United States, 
344 U. S. 604 (1953). Were that not the rule, the judg- 
ment which could ever be afirmed would be wüll nigh 
impossible to achieve. I believe the majority of the court 
has now abolished that principle by reversing these Judg- 


ments as tò count 1 of this indictment upon an'unsubstantial 


technicality viewed in an attitude separated from reality 
and oblivious to the context of this record, 


The situation here is nof at all comparable to that which 
existed in United States v. Pronger, 7 Oix, (1961) 287 F. 
0] 498, In Pronger, the ruling upon admissibility and the 
comments found to be objectionable were made just prior 
lo the court’s charge to the jury. The sequence was such 
that those conmments, for all practical purposes, were part 
of the charge, Under those circumstances, this court con- 
cluded that the effect of the Judge’s comments was either 
to tell the jury that the conspiracy was proved, or to create 
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that-nothing said by. me during е. course ofthe trial 
should be taken or understood Dy, you as an.expression 
of an opinion by this court upon either the weight or 
the er edibility of the evidence, —- 

“Tt ig proper to add the caution that nothing said 
in these instructions—nothing in- any form of verdict 
prepared for your convenience—is to. suggest-or con- 
vey in any Way or manner any intimation as to what 
verdict 1 think you should find, What the verdict shall 
be is the sole and exclusive duty and responsibility of 
the jury.” 


The imperative of the issues, as I see them, precludes 
the need for any apology for the extent of the foregoing 
quotations, The comment made by the District Judge in 
his ruling upon the pending objections must be weighed 
in the light of the whole record, and the charge to the jury 
in particular, That the majority of this court is unwilling 
to do, In no other way can I see any foundation for their 
conclusion that the Judge's statement that evidence was 
“connected up" burned so hotly in the consciousness of 
these jurors for days that they were precluded from under- 
standing the court's charge at the close of the case, If 
that be true, these jurors must still be. perplexed at the 
expenditure of ong days hearing evidence related to issues 
as to which they had already been peremptorily instructed. 


In his charge at the close of the evidence, Judge Mercer 
correctly advised the jury that the jury must decide whether 
à conspiracy had been proved and:whether each of the de- 
fendants had joined in that conspiracy. The jury was 
further told that the acts and statements of others might 
not be considered as evidence in its determination whether 
each of the defendants was a member of any conspiracy 
by them found to exist. It was told, also, that acts and 
statements of а co-conspirator could be considered as evi- 
dence against a defendant who did not participate therein 
only if the jury was satisfied that-a ‘conspiracy had been 


м 


1, 


“You are to receive-all the admitted evidenceraftered 

. by the government, with the exception of the n Ie 

specifications that I specifically noted, as having’ been 

received against all of ‘the defendants Thank you.” 
(А. 1816, No 13868, 7th Circuit) 


In other words, the trial court made. a» determination 
that there had been sufficient foundation for.the admission’ 
of this evidence against all parties. It is noted that: the 
ruling went only to admissibility of evidence, Indeed that 
was the ruling of the Court of Appeals: 


“From our review of the record, it is apparent that 
we are dealing in this phase of the case with the ques- 
tion, of the admissbility of evidence only, . . ." (287 
F. 2d at 720.) 


The trial court in the Bernard case, in its final mstrue- 
tions, clarified the initial rule on admissibility in a manner 
wholly consistent with this initial ruling, in fact, advert- 
ing specifically to its earlier ruling on such admissibility: 


“Tater, near the close of the government's case 
you were instructed that such evidence with certain 
exceptions had been admitted as to all Il ‘defendants’ and 
that you might consider such evidence as pertaining to 
all defendants 

“Е you now find beyond a reasonable doubt from 

all the evidence in this case that there was a common 
plan or design to-engage in a general course of cor- 
porate business transactions of the type shown by the 
evidence, you may consider all the acts (of each-of the 
individual defendants as evidence pertaining to all). 

“On the other hand, if you find from all the evi: 
dence that such a common plan or design was. not 
shown beyond a reasonable doubt then you willcon- 
sider the acts and declarations of each defendant only 
as to him and not to any other defendant,’ " Uni id 
‘States т, Bernard, Т Cir, 287 F. 2d Ths, 120; 


In United States v. Pronger, 287 F. à 108 the Comt 
instructed the jury at the time of his ruling on aditissi- 


И, 158: 


Justice ts done when the demands, of the law:are 
satisfied whenever a verdict is rendered n accordance 


СЪДИ гав the conclusión of ‘thegovernment’s: case’ which 
anstruction was foinid 16 be ‘reversible error, a$ follows: 


‚4% ° during the course of the trial there was 

testimony as to some conversations which [ instruct ted 
you should only be considered as to one or the other 
ofthe two defendants, — 


& oc ғ $ mE t E 


"Likewise, a conversation had by the witness Kadet 
оой August д, 1950, * * * but in any event at the time 
‘that Kadet’ testified that he talked to Roberts: as you 
‘will recall, I limited that testimony of that conversa- 
‘tion only as to the ‘defendant Roberts. Now you may 
` consider it as to both defendants, 

“(The question still is, of course, whether oy not 
you find that there was any common design between 
these two defendants, with regard to any of the charges 
‚ that ате made in this case, It will be for you to deter- 
mine, from the evidence, whether or not the defend- 
ants are guilty of the charges, beyond a reasonable 
doubt, But instruct you that you may consider the 
Timitation that was placed upon the testimony as to 
these conversations, so far as being limited to one or 
-the other of the defendants as I have indicated 1s now 
removed,” United States of America v. Pronger, 
T Cir, 287 F. 2d 498, 499, 450, 


with the prof made by all of the evidence to the satis- 
faction of the jury, * * * 
“The evidence in the case, consists: of the sworn 
- lestimony of the wi we all exhibits which have been 
received An. evidence, all facts which have been admit 
led or stipulated, and all applicable presumptions 
stated. these instructions.” (Emphasis.added.) 


Rélative to the allocation of functions hetyein the inde 
and the jury, the jury was told at the outset: of the charge 
that it was the judge of the factual issues, of the eredihlity 
of the witnesses and the weight of the evidence, Finally, 
the charge was concluded with the following instructions: 


“Ladies and gentlemen, at the beginning of this 
charge, I advised you that the Court determines what 
the law is, but that you, the jury, must determine the 
fact question presented by the indictment and the 
defendants’ pleas of not guilty, Jf is important, that 
you accept the law: as given to you by the Court in 
this charge, It is equally important that you decide 

‚ all questions of fact upon your appraisal of the credi- 
bility of the witnesses and the weight to be accorded 
to the evidence and that your appraisal of the weight 
and credibility of the evidence be not influenced by 





Now, | in this case, the Court instructed the-jury-at the -- Any: expression. of opinion by the-Court upon -those. 


Close of the governments case, which instruction was found пй 
to'be not reversibie error as follows: | ‘From time to time as this trial has prm esse, i 





“төш time {0 time objections have been made by 
‘defendants to testimony as to acts, conversations, and 

statements, had or made by one or more of the defend- 
ants, but-out of the presence of the other defendants, 
Whenever such objections have been made, I have re- 
served my ruling thereon, upon the Government's 
avowal to connect up such testimony, 

44 now rule that the Government has sustained its 
avowed burden, and has shown to the satisfaction of 


‚ the Court that a. connection-does exist between each 


has been my duty as judge to rule upon objections ші 
to decide questions related to the adinissibility of evi: 

dence, In the course ofthe trial I havé made certain 
` ‘Statements and comments to counsel from time to time. 
No statement or comment by me in either of those 
instances was Intended as an expression of an opinion 
by this court as to the credibility of any witness or 
as to the weight or credibility of the evidence, ' T im- 
press upon you, ladies and gentlemen of the jury, that 
my comments and remarks made from time to time 
during the’ trial should be so understood, by you; and, 
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. ' the accused knowingly and willfully became v member 
of the conspiracy. idi 
“Before a jury may find that a defendant, бї any 
` other person, has become a member of a conspiracy, 
the evidence must show that the conspiracy was 
formed, and that the defendant, or other person who 
is claimed to have been a member, knowingly and will- 
ny participated in the unlawful plan with the intent 
to advance or further some object or purpose of the 
conspiracy, * * * 

“Tn determining whether or not a defendant, or any 
other person, was a member of a conspiracy, the jury 
are not to consider what others may have said or done, 
That is to say, the membership of a defendant, or any 
other person, in a conspiracy must be established by 
evidence as to his own conduct, what he himself said 
or did, 

“Tf and when it appears from the evidence that a 
conspiracy existed, and that a defendant was one of 
the members, then the acts thereafter knowingly done, 
and the statements thereafter knowingly made, by any 
person likewise found to be a member, may be con- 
sidered by the jury as evidence in the case as to the 
defendant found to have been a member, even though 
the’ acts and statements may have occurred і in, the 
absence and without the knowledge of the defendant, 


provided such acts and. statements were knowingly 


done and made during the continuance of such con- 
spiracy and in fur thors ance of an object or purpose of 
the conspiracy, 
Otherwise, any admission or incriminatory state- 
ment made outside of Court by one person may not be 
considered as. evidence against any person who was 
not present and heard the statement given," 


At another point in his charge, the court told the jury: 


“Tf the accused be proved guilty beyond a reason- 
able doubt, say so. If not proved guilty beyond a 
reasonable doubt Say 80. 

“Keep constantly i in mind that it would be a viola- 
"tion of your sworn duty to base-a verdict upon any- 
thing but the evidence in the case, 
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such act, conversation and statement -and the several 
defendants, (Emphasis supplied); < . 
“At this time, therefore, I overrule each objection 
as to which my ruling was reserved from time to time 
as such objections were made; and I now rile that the 
testimony relating to the acts, conversation and'state- 
ments hy the several defendants and in eacli such in- 
stance is admissible and admitted: as evidence against 
all of the defendants whether or not each was present 
when such acts were done, such conversations were had 
or such statements were made.” (Emphasis. бош 
of Appeals, Seventh Circuit, Decision іі 22, 1964, 
App. 34.) \ 


Though the en banc hearing was granted on a.supposed 
inconsistency between Pronger and Bernard, the claimed 
inconsistency is never heard of again and is not even 
adverted to in the decision. However, as a result of this 
decision, a clear conflict with Pronger has been ‘created 
and both stand as the law in this Circuit, ' 


It seems fairly apparent that the instruction in United 
States ү, Pronger, found to be reversible error, ‘was less 
an Imperative usurpation of the jury’s function than the 
instruction given in this cause, It is diffieult to conceive 
how Ше two can stand side by side: as established law 
governing future proceedings i in this Circuit, Cert tainly 
the practitioners in this Circuit are entitled to a definitive 
determination of what constitutes due process. The issue 
of conflicts between Circuits 15 а serious one to. this Court 
in the universal administration of justice, The problem 
of conflicting laws in a single Circuit is more acute, In 
the general supervisory power of this Court, this serious 
problem should be resolved, 


Not only do these two conflicting decisions, one denoune- 
ing a trial judge’s implying a conspiracy had been estab- 
lished and the other upholding a clear statement to the jury 
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that the judge was satisfied the conspiracy existed, stand as 
the law of this Circuit, but this case states a new rule goy- 
erning. the function of the trial judge in conspiracy cases, 


See p. 3, supra. If the rule is the Court must be satis. 


fied, we must consider the alternative of the issue. Let us 
assume that the Judge is not satisfied with the testimony - 
adduced, even though the evidence is such that makes a 
prima facie showing of a conspiracy, and the Court is not 
satisfied with the quality of the evidence, then he may 
never give to the jury the question of whether or not a 
conspiracy existed or whether or not the act was done in 
furtherance of the conspiracy. Let us assume that the 
evidence 18 overwhelming, and the Court is not satisfied 
that the witness 1s telling the truth, Though he may well 
be telling the truth, the want of satisfaction of the trial 
judge will never put to the jury the actual question of the 
guilt or innocence of the defendant, because this Court 
holds the determmation of the existence of conspiracy 
depends on the satisfaction of the trial judge, 


In other words, the Court of Appeals has endorsed a 
determination by the trial judge of the weight: of evi- 
dence. It endorsed a ruling that "the Government has 
sustained its avowed burden, and has shown to the satis- 


faction of the-Court-that a connection does exist between-— 


each such act, conversation, and statement of the several 
defendants," and that the trial Court's satisfaction is a 
determining feature. 


II. 


There should be established some general rules to govern 
when a full Court sitting en banc will review the actions 
of а three judge panel of the same Court, 

We can eive no statistics on the number of en banc 
sittings that occur in the several Circuits of the United 
States Courts of Appeals, We do know that an en banc 
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` After. defining.the crime of conspiracy in his charge, the 
trial judge instructed the jury, in pertinent. part: 


“Tf you find from the evidence beyond a reasonable 

. doubt that existence of the conspiracy charged in the 
indictment has been proved, and: that during the exist- 
ence of the conspiracy one of the overt acts alleged 
was knowingly done by one of the conspirators in 
furtherance of some object or purpose of the con- 
spiraey as charged, proof of the conspiracy offense 
charged is then complete; and it is complete as to 
every person found by you to have been knowingly 

and willfully a member of the conspiracy at the time 
the overt act was committed, regardless of which of 
the conspirators did the overt act, 

“A conspiracy is an agreement between two or more 
persons to violate a law of the United States, 

“Tn this case, the defendants are charged with hav- 
ing agreed, that is to say conspired to possess mer- 
chandise which had been stolen from interstate 
commerce, knowing the same to have been stolen from 
interstate commerce, 

2 “Before you can find any defendant guilty of the 
offense charged in Count 1 of the indictment, you must 
first find, beyond a reasonable doubt, that such defend. 
ant entered info an agreement with another person: 
that that agreement addressed itself to the knowing 
possession of merchandise; that that merchandise was 
stolen from interstate commerce; and that such defend- 
ant knew it so to have been stolen at the time of enter- 
ing into the agreement, 

“Tf the Government has failed to prove any of the 
foregoing elements as to any defendant, then you must 
find such defendant as to whom the Government has 
failed to make such proof in a fashion that satisfies 

your mind beyond a reasonable doubt, not guilty, - 

“In your consideration of the evidence as to the 
offense of conspiracy charged, you should first deter- 
mine whether or not the conspiracy existed as alleged 
in the indictment. If you conclude that such conspiracy 
did exist, you should: next determine Whether or not 
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printed pages of the appendix, Those pages-reveal many, 
perhaps hundreds, of rulings by the court upon objections 
to evidence of one type or another, Through days this 
jury had observed the court in its function of determining 
questions of admissibility of evidence, Thus, the ruling 
in question is not an isolated incident, but only one of 
the many rulings upon admissibility which this jury ob- 
served and heard, The majority of this court must be 
little impressed with the efficacy of the jury system in 
general, and with the intelligence of this jury in particular, 
For my part, I believe it degrades both to conclude as 
the majority does, that this jury would mistake the com- 
ment in question for the statement of an opinion upon 
the issue of guilt, 


We do not even have to conclude that the comment was 
not erroneous. If 1 be assumed to be error, when the com- 
ment is viewed in the light of this record it was harmless 
error. 


Judge Mercer’s ruling upon the pending objections came 
at the close of the govenrment’s case in chief, Thereafter, 
the trial continued for several days before the evidence 
was closed. The extent of the time elapsed between the 
comment m question and the court’s charge to the jury is 
suggested by the fact that a narrative summary of the 
evidence for the defendants and the rebuttal evidence. by 
the government fills 138} pages of the printed appendix, 
The probable effect of the comment upon the jury must 
be determined in the light of that fact, and, further, by 
viewing the comment in its proper context with the court's 
final charge to the jury. 


This trial closed with a charge in detail stating the law 
which the jury would apply. The point is best illustrated 
by quoting, verbatim, pertinent parts of that charge, 





1 


sitting is a rarity in the Seventh Circuit, Upon the initial 
hearing a decision was rendered wherein the Court speak- 
ing for the majority, one of the three judges dissenting, 
ruled as follows: 


“We have no doubt that a statement by the court that 
the government had shown to the satisfaction of the 
court that a connection existed between such relevant 
evidence and the various defendants charged with 

. conspiracy, undoubtedly had the effect of conveying 
to the jurors the court’s belief that a conspiracy ex- 
isted, which was the very question which the jury 
was required to ascertain, We are convinced that a 
jury would construe the word ‘connection’, used by 
the court in its oral statement, as closely akin to a 
conspiracy, as characterized by the court in the fore- 
going instruction.” Op. April 22, 1964, 18915 (App: 
4). 


The second judge specially concurring was moved to 
write a separate opinion, also a rarity in the Seventh Cir- 
cuit, In that opinion he stated as follows: 


“The concern so vigorously expressed by our brother, 
Judge Knoch, appears to overlook that the merits of 
the jury system can be preserved and protected only 
by permitting it to operate without interference by 
= the trial court. Praise of the system does not serve 
to overcome the departure there from evidence by the 
record before us, It is essential to the proper preserva- 
tion and operation-of the jury system that the court 
not invade the province reserved to the jury—either 
directly or indirectly. It is unfortunate that the 
error occurred. That my distinguished colleagues are 
50 divided as to the consequences which must be as- 
signed to it convinces me that the jurors—laymen wn- 
trained in the niceties of the law—who looked to the 
trial judge for guidance, can not be said to have been 
unimpressed by the court's remarks. And the court’s 
statement that it was satisfied that a connection ex- 
isted between the acts of the several defendants in- 
vited a substitution of the "feeling of collective culp- 











18 
` ‘ability for a finding of individual. guilt.’ Cf. United 


States v, Bufalino, 2 (ім, 285 T, 2d 408, 417.” (Op. 


April 22, 1964, No. 13915-18.) (App. 94). 


The dissenting judge did not consider that the giving 
of the instruction was not erroneous. He concluded that, 
assuming it to be error, it was harmless. (App, 12a.) 


On the several opinions, the Government asked the seven 
judges of the Court of Appeals to sit in review, And they 
did so sit, notwithstanding, that all of the original three 
judges admitted, at least tacitly, the occurrence of error. 


The Court, sitting en banc, made the same tacit admission 
by adopting the opinion of the dissenting judge in the 
April 22 decision, one judge dissenting, The dissenting 
judge continued in his decision that the instruction con- 
stituted reversible error, following the language of that 
judge who specially concurred in the April 22 opinion: 


“The comment of a judge who concurred is pertinent: 


'* * ê And the court’s statement that it was 
satisfied that a connection existed between the acts 
of the several defendants ‘invited a substitution of 
the “feeling of collective culpability for a finding 
of individual guilt,” ’ 


"T would reverse the «district court in-this case and— 


remand it for a new trial." (App. 904.) 


It would seem that a determination that a jury “cannot 
be-said to have been unimpressed by the Court’s remarks” 
would not be vulnerable to a complete alteration of that 
opinion to the effect that the error was not reversible, 
We submit, that in the light of this confession alone, a 
finding of error not reversible is an absolute contradiction 
with this Court's determination in Kotteakos v. United 
States, 928 U, S. 760, where this Court said at pages 704 
and 165: 
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The majority of the court does not hold that that ruling 
was. error, or that the trial judge failed to. apply correct 
principles of law io his ruling, What they do conclude 
is that Judge Mercer may have conveyed to the jury the 
idea that the conspiracy was proved because he stated the 
reason for his ruling that the evidence was admitted as 
to all of the defendants, 

One must read certain parts of the court’s comments out 
of context to find any such implication therein. In perti- 
nent part, Judge Mercer said: 

“From time to time objections have been made by 
defendants to testimony as to acts, conversations, and 
statements, had or made by one or more of the defend- 
ants, but out of the presence of the other defendants, 
Whenever such objections had been made, I reserved 
my ruling thereon, upon the government’s avowal to 
connect up such testimony. 

“T now rule that the Government has sustained its 
avowed burden, and has shown to- the satisfaction of 
the Court that a connection does exist between cach 


such act, conversation and statement and the several 
defendants,” 


So stating, the court then overruled all pending objections 
and admitted the evidence as to all defendants, 

7 16 must be remembered that this jury, during days of 
trial proceedings, had heard the United States Attorney 
promise upon many, many occasions that the government 
would “connect up” testimony then being offered in evi- 
dence, In the light of that fact, it seems clear to me that 
the same. jury hearing the court's reference to “соп. 
nected. up” and “‘connection’” in context, would under- 
stand that the comments related only to the question of 
the admissibility of the evidence, not to an ultimate issue 
of the case, Furthermore, this was not a one day trial, 
A narrative summary of the trial proceedings fills 377 
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but without the participation of all of the other defend- 
ants.. The rule for the admission of such evidence against 
defendants who were not present when the acts were 
done or the statements made involves a determination by 
the trial judge that, independently of the statements: of 
others, there is evidence adduced that a conspiracy existed 
and that the party against whom the evidence is sought to 
be introduced was a party to the conspiracy. The court 
must also be satisfied that the act or-statement was done 
or made while the conspiracy existed and that it was in 
furtherance of the conspiracy, Eg Krulewiteh v, United 
States, 336 U. S. 440 (1949), Glasser v, United States, 315 
U. S. 60 (1942) : United States v. Konovshy, Т Civ. (1953), 
202 F. 2d 721, 797, Allen v. United States, 7 Civ. (1924), 
4 F. 2d 688, 694, rehearing den. (1925). The determination 
of such facts upon which admissibility depends is the 
province of the trial judge. United States v. Dennis, 2 Cir. 
(1950), 183 F. 2d 201, 280-231, affirmed 341 U. S. 494; 
Carbo v. United States, 9 Cir. (1963), 314 F. 2d 718, 737. 


This trial was no exception, Repeatedly, during the 
presentation of the government’s ease, evidence of acts 
and statements by one or more of the alleged conspirators! 
was presented, Objections were made by all defendants 
not shown to have participated in such acts or statements, 
Upon the governments avowal that the tendered. évidence 
would be “connected up” Judge Mercer reserved his 
ruling upon such objections. Ву the close of the govem- 
ment’s case, there. remained pending a great number of 
such objections upon which the court's ruling was reserved. 
Upon a motion by the government, Judge Mercer over- 
ruled all pending objections and admitted the evidence 
as to all of the defendants, 


a‏ س 


1, the appellants and Joseph Lidl Who. was i not then 
on trial, — 
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' — "Tf when all is'said and done, the conviction is sure 
that the error did not influence the jury, ox had but 
very slight effect, the verdict and the judgment should 
stand, excepi perhaps where the departure is from 
a constitutional norm or a specific command of Con- 
‘ress, * * * But if one cannot say, with fair assur- 
ance, after pondering all that happened without strip- 
ping the erroneous action from the whole, that the 
judgment was not substantially swayed by the error, 

- it is impossible to conclude that substantial rights were 
not affected. The inquiry cannot be merely whether 
there was enough to support the result, apart from 
the phase affected by the error. It is rather, even so, 
whether the error itself had substantial influence. If so, 
or if one is left in grave doubt, the conviction cannot 
stand,” Kotteakos. v. United Stal tes, 828 U. S. 750, 
764, 165, 


Why, then, was an en bane Court convened to reappraise 
the extent of the error committed? Giving due deference to 
the norm established by Kotteakos the basis for reappraisal 
by a full Court could only have been the product of the 
pounding, publicity, the articles, the editorials, that ensued 
проп the reversal, We submit that this Court should 
determine whether a Court of Appeals should sit en bane in 
lieu of this Court to change its unpopular opinions, simply 
because they are unpopular, 


Ш 


The main witness forthe Government was the Defendant 
Covelli, "This was recognized: by the Court of Appeals in 
its opinion: | 

"The testimony of Gerald Covelli was a vital part of 
_ tle Governments case,” (App. umuma) 


The main witness for the defense was one Robert, Wester- 
hausen, The substance of his testimony was that he and 
Covelli were prison mates at Leavenworth: that the two 
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of them had many conversations in which Covelli told: him 
that he was being paid to put in the co-defendants on the 
whiskey theft. Westerhausen testified that Covelli had 
told him that he was feeding the F, B. I. “stuff” for 
6 months previous; that he had been promised that he 
would be released if he would testify against the other 


individuals, He testified that Covelli told him that he - 


had not told the F. B. T. who the real culprits were, that 
he had just given them names, and that they had accepted it. 
Westerhausen testified that Covelli told him that the 
persons who were his co-defendants weren't really in- 
volved, that they had nothing to do with the stolen liquor 
(А, 345-350), 


Under the questioning of the prosecutor on cross-examina- 
tion, Westerhausen testified that he had been confined in 
mental institutions, that he had been examined by Govern- 
ment psychiatrists about seven times; that he had at- 
tempted suicide on two or three occasions: that he went 
to Montefiore School for Boys, and it was brought out 
that this was a school for boys that didn't conform to the 
rules and regulations of other schools in Chicago. He 
further brought out that the witness was in a juvenile home 
at the age of 14 years and that he was in Pontiac Re- 


formatory. It was-brought out the witness carried-a-bullet—~ 


Wound, and that he had been acquitted of a robbery charge 
(А. 350-352). 


Motions for mistrial were made on trial because of this 
improper attempted impeachment, Error was assigned in 
the Court of Appeals relating to the school for ineorrigibles, 
the juvenile home, the reformatory, the psychiatric help, 
the bullet wound, and the robbery charge acquittal (A. 350. 
002), 


The Court of Appeals for the Seventh Circuit, m its 
decision, made no reference at all to any of this information 
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0a · 
Nos, 18015.18 · 


Casrue, Circuit Judge, specially concurring, I agree with 
Judge Schnackenberg’s resolution of the issue he finds 
dispositive of the appeals, The concern so vigorously ex- 
pressed by our brother, Judge Knoch, appears to overlook 
that the merits of the jury system can be preserved and 
protected only by permitting it to operate without inter- 
ference by the trial court. Praise of the system does not 
serve to overcome the departure therefrom evidenced by 
the record before us. Ibis essential to the proper preserva- 
tion and operation of the jury system that the court not 
invade the province reserved to the jury—cither directly 
or indirectly. It is unfortunate that the error occurred, 
That my distinguished colleagues are so divided as to the 
consequences which must be assigned to it convinces me 
that the jurors—laymen untrained in the niceties of the 
law—who looked to the trial judge for guidance, can not 
be said to have been unimpressed by the court's remarks, 
And the court's statement that it was satisfied that а con- 
nection existed between the acts of the several defendants 
invited a substitution of the “feeling of collective culpa- 
bility for a finding of individual guilt,” Cf, United States 


v, Bufalino, 2 Cir, 285 1,24 408, 417. 





m nin ae 


Nos, 13915-18, 


хоо, Circuit Judge (dissenting): T cannot agree with 
the majority opinion and decision, and I therefore dissent, 
I am convinced that there is no substantial basis for 
reversal of these judgments as to count 1 of the indictment 
and no basis whatsoever for reversal of the judgments 
entered upon count 2 thereof. 

À conspiracy trial inevitably presents the perplexing 
question as to the admissibility of evidence of acts and 
statements done or made by one or more of the defendants, 
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affirming the convictions on the basis of the verdict on 
count П only. 

д. In addition to the matters which we have already 
discussed, we deem it appropriate to state that there is 
sufficient evidence. in the record to support the verdict as 
to cach of the defendants, We reject defendants conten- 
tion to the contrary. | 


4, Defendants have also alleged and assigned’ as error 
the admission of irrelevant, incompetent and prejudicial 
evidence, improper limiting of eross-examination, miscon- 
duet of government counsel, a denial of defendants’ rights 
under 18 U. 8. C. A. $9500, а failure of the district court 
to examine the grand jury minutes of the testimony of 
witness Olshon in the circumstances, and errors by the 
court m the giving, and failure to give, certain instructions, 


Inasmuch as we shall direct a new trial of this case, it 
is unecessary at this time to rule upon these alleged errors, 
There is no reason to believe that, if errors in these 
respects were m fact committed, they will be repeated upon 
another trial. 


For all of these reasons, the judgments and sentences 
from which ‘these appeals were taken are reversed and 
this case 1s remanded for a new trial. 


Reversed AND REMANDED, 


2l 


except that which went.to th problem of psychiatric help 
which will be dealt with hereinafter, Though the Court 
of Appeals did not elect to notice it, its sanction of such 
impeachment is in direct conflict with the Court of Appeals 
for the District of Columbia in Brown ү, United States, 
where that Court said at 338 F.2d 549, pages 940-8: 


- 


“The Government does not contend that the inquiry 


was permissible on impeachment grounds; it was not, 
Although conviction of certain criminal -offenses 1S a 
valid subject of examination aimed toward impeach- 
ment of a witness, a finding of involvement in law 
violation resulting in commitment to the National 
Training School is not the equivalent of a criminal 
conviction on any theory. Thomas v. United States, 
14 App. D. C. 167, 169-171, 121 F. 2d 905, 907-909 (1941) 
(alternative ground), The District of Columbia Code 
only makes provision for impeachment upon showing 
‘conviction of cirme,’ Indeed, the prosecutor’s question 
to Belton characterized the occasion for his commitment 
to the National Training School as ‘for (a) crime.’ 
The very form of the question ignored both the intent 
of the statute on impeachment and the essential nature 
and purpose of the Juvenile Court Act, Because of the 
purpose of the Juvenile Court Act and the absence of 
procedural safeguards, a finding of involvement against 
a juvenile does not have the same tendency 10 demon- 
strate his unreliability as does a criminal conviction for 
the adult offender, 

“Moreover, the juvenile himself has a protected in- 
terest m maintaining the credibility of his publie 


"testimony, Whereas a convict—barring pardon—is for- 


ever faced with the hardships of a permanent criminal 
record, in the case of a juvenile ‘(i)t would be a 
serious breach of public faith * * * to permit these 
informal and presumably beneficent procedures to 
become the basis for criminal records, which-could: be 
used to harass a person throughout his life,’ Thomas 
ү, United. States, T4 App. D. C, at 170-171, 121 F. 
2d at 908-909, (Footnotes omitted.) To this end the 
Juvenile Court Act provides: 
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An.adjudieation upon the-status of a child in 
the jurisdiction of the court does not operate to 
impose any of the civil disabilities ordinarily im- 
posed by conviction, and a child is not deemed a 
‘criminal by reason ofa adjudication, An adjudi- 
cation 15 not deemed a conviction of a crime, M a 
‘child may not be charged with or convicted of a 


crime in any court, except as provided by section — 


ЕЕ | 
` “D, C. Code Ann, § 16-2308(d) (Supp. III 1964). 
. Congress intended that a child found involved: by the 
J averile Court should be insulated from the disabilities 
attending conviction for a crime, We therefore hold 
that ' the language of the statute expressly forbids the 
interpretation that the disposition of a child in a 
Juvenile court proceeding constitutes conviction of a 
crime.’ and that since, ‘nothing short of conviction 
of crime is sufficient to warrant Impeachment under 
D.C. Code Ann, $ 14-305 (Supp, IIL 1964), the questions 
to Belton which elicited the fact of his commitment to 
the National Training School purportedly for a ‘crime’ 
Were impermissible, "Thomas ү, United States, supra. 
(Footnotes omitted). Since Belton’s testimony ex- 
culpating appellant comprised a major portion of 
appellant’s defense at trial, we cannot say it was 
harmless error to admit testimony for the purpose of 
showing ‘criminal’ nature on Belton’s part in order to 


diminish his credibility.as a witness, See Kotteakos— 


Y. United States, 328 U, S. 750, 764-765, 66 S. Ct. 1239, 

% L. Ed. 1557 (1946) : Faly v. (nne! heut, 315 V. 4 

%, 91-92, 84 S. Ot 229, 11 L. Ed. 2d 111 (1963). 
4 Brown: Unii jed States, 2087. 20:049, 940-8. 


IV. 


Mia this illegal attempt ‘at impeachment, the defense 
attempted to rehabilitate the witness Referring (0 his 
mental condition the witness reiterated his memory of 
testimony, given by doctors, He.said they testified that 
his was a childhood disease that gradually grew worse until 
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knowledge on the-part of the accused that the goods were 
stolen", The jury was correctly told: . 

8813 The erime ‘as alleged in Count I consists of 

; possessing it knowing said goods to-have been stolen, 

and you cannot find ih defendant guilty 0f Count IT of 

this indictment wnless you believe beyond a reasonable 

doubt that-such defendants knew the goods were stolen, 

but it 16 not necessary to warrant a conviction inder 

Count IL that the defendants knew the goods were 

stolen from an interstate їр, They mstindeod 

have been stolen from an interstate shipment: of fy eight, 

but it is suficient guilty knowledge if he knows they 

were stolen," 


To us it is apparent that the government had the burden 
of proving that each of the four defendants on trial knew 
that the goods were stolen, The burden of proof beyond 
ù reasonable doubt, of course, rested upon the government, 
but, as to count TI, the government's case did not rely upon 
the existence of a conspiracy, as charged in count I In 
this situation the difficult task placed upon the jury in its 
consideration of the evidence was to separate those parts 
which were admitted under the conspiracy count, from any 
evidence tending to prove the charge in count IT. 


Considering the length of the trial, the number of wit- 
nesses and the difficulties inherent in making this separa- 
ton in their minds, it is our opinion that laymen jurors 
would have become so confused as to be unable to perform 
their function effectively. The error in the court’s remarks 
to the jury could not practically have been‘confined in the 
juror’s minds to count I when the jury was also consider- 
mg the evidence insofar as applicable only to count IT, 
Thus we are required to reverse the judgments and sen- 
tences on count I], 


We find it appropriate to make these remarks, in view 
of the fact that we have contemplated the possibility of 
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But tlie ‘court: didinstructthat-evidence, ‘with certain ex- 
ceptions; which’ when received was not 40: be ‘considered 
against any defendant'to whoin ‘the: evidétite did’ not per- 
tain; "could. thereafter be considered as 40:20 defendants 
Шешу. found'that:there was a common. plan or design 
proved, 


"We there held that the question of whether ‘there was 
such a plan or design was properly; submitted to the jury. 


At no place in Bernard did it appear that the district 
court attempted to give any reason or explanation for Б 
ruling, which was undoubtedly correct. The court simply 
announeéd {0 the | jury its ruling admitting the evidence 
against all defendants, but left to the jury the question of 
deciding whether a common plan or design was proved 
beyond a reasonable doubt; We adhere to the opinion 
written by District, Judge Mercer, who sat with us in 
deciding that case. 


We are constrained to hold that, in the case at bar, the 
expiession of thé court's reasons did have the effect of 
suggesting to the jurors that the court believed that a 
conspiracy existed, and for that reason invaded the province 
of the jury. This requires a'réversal of the: judgmeiits and 
sentences on count], - 

$ f view of our holding i regaitd to count I, it 
becomes necessary to consider the verdict, Judgments and 
sentences, insofar as they pertain to count I Which charges 
defendants witli possession of whiskey stolen from a ship- 
fient in interstate commerce and kovi by them to have 
been stolen. 


` The. court instructed the jury that each offense.and Ше, 
evidence applicable thereto should be considered separately. 
The jury. was further instruct ТЕСТІСІН as 10° count, 


[I tliat thie essence of the offense there charged "is guilty 
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the year 1950; йеп if wig very pronounced; that: he had 


been suffering from mental illness from: about the age of six.. 
He said that in 1956, when they came ‘out with the wonder 
drügs anid when thoy-were administered. to-him, he. began 
to feel better: and’ his memory ‘began to clear’ up. -On 
recross-examination, the following occurred: 


i 


“0, Yownever paid Mr, Oliver for the favor lie did 
for you in having you set free by reason of insanity? 

"A Nos ` 
бщ, You. stated that your memory began to ‘better 
about 1955, is that right? 

A, Tes 

“Q, Do you now recall killing your stepmother? 

"Mr. Oliver: Your honor, T object I ‘think that 
is a vile, filthy stroke, and T. think the prosecutor knows 
it 

“My, Echeles: And I have а motion for as mistrial, 
if your Honor please. 

“Mhe Court: I didn’t hear the question, I will have 
to have it read, 

‘(Question:read), · 

The Court: Well, ‘that is an improper теш, 
„Was it answered? 
| “The Witness: No, 

‘he Court: Don't answer it, The lien і is 


` gitstamed:?” 


“Mhe jury is instructed ші admonished by the Cont 
to pay no attention whatever to the last improper: 
question by the Government." (A. 356-357.) 


h commenting upon this.occurrence assigned às'error the 


Court of Appeals stated: 


"Tt is contended that this admonition was insufficient 
and that a motion for mistrial should have been al- 
lowed. Although adjudged restored to sanity, the wit- 
ness’s interest, possible prejudices and accuracy of 
memory, and factors affecting these, were all proper 


` Subjects. of ross- examination, The government was 


entitled tò elicit pertinent cineimnstances affecting his 
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credibility. 07, Suv. Lawinski, 7 Cir, 1952, 195 Y. 2d 
1,7. As the government argues, Mr, Westerhausen’s 
mental history was extremely complex, U, 8, v. Wester- 
hausen, Т Cir, 1960, 283 1. 2d 844, 848, including not 
only loss of memory, but auditory hallucinations, After 

carefully weighing the matter, we do not agree ‘that 


= 


this one question, which the Trial Judge held to be 


Improper and on which the jury were “promptly | in- 
structed, required a mistrial,” (App. 27a,) 


Of course this wasn’t one question, The other ques- 
lions have been gone into in the next preceding point, 
It is of interest to note that the “loss of memory, but 
auditory hallucinations” were this man's symptoms in 
1952, 8 years before the events with which this case is 
concerned, and ten years prior to the. testimony given by 
Westerhausen. See United States v. Westerhausen, 7 Cir, 
200 T". 2d 844 at 848, The decision of the Court of Appeals 
rests on a testing of memory. It thus becomes evident 
that the Court of Appeals, as the jury, accepted the fact 
that Westerhausen had a step-mother, and that he killed 
her, but he was relieved from having to state when these 
presumed facts were.recalled to his memory, Accusations 
and matricide are clearly not the kind of remarks that the 
jury put out of their mind simply by being told to do so. 


The Court of Appeals is in direct and clear conflict with: — 


prevailing law in other cireuits, In United States ү, Georga, 
3 Cir, 210 F. 2d 45, the Court said at page 47: 


“When remarks have been made in a trial which 
should not be made and the court carefully instructs 
the jury to disregard them, it is a question of judg- 
ment whether what was said was sufficiently mislead- 
ing or prejudicial to call for reversal, Tt is not the 
kind of thing where the statement of a general rule 
or the citation of authorities: can give very much aid. 
We are clear in our own minds that this case is one 
which falls on the reversal side, The suggestion, that 
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the charges made and that the jury should determine, from 
evidence, whether or not the defendants were guilty of 
the charges, In referring to certain remarks of the court, 
we said, at 500: | 


“Tn a case such as this a defendant cannot be bound 
by the acts or declarations of another defendant until 
the common design or common concert of action be- 
tween the two defendants and their participation have 
been established, Glasser v. United States, 315 U. S. 
60, 74, 62.8. Ct, 457, 86 L. Ed, 680; United States v. 
United States Gypsum Co, D. C, 67 1, Supp. 397, 
451; May v. United States, 84 U. S, App. D. C. 223, 175 
F, 2d 994, 1008, 

“Whether intentional or not, we believe that the 
court’s remarks had the effect of telling the jury that 
the government had proved that the common design or 
common concert of action of Roberts and Pronger, as 
charged, had been proved, If they did not have that 
effect, they merely succeeded in confusing the jury. 
In either event, Pronger was deprived of a fair trial 
by jury. ‘A conviction ought not to rest on an equivocal 
direction to the jury on a basic issue,’ Bollenbach т, 
United States, 326 U. S. 007, 613, 66 3. Ct, 402, 405, 
90 L, Ed. 350.” | 


We reversed as to defendant Pronger and remanded for 
a-new-trial. — 


In the case at bar, in attempting to justify the statement 
by the district court that the government had shown to the 
court’s satisfaction that a connection existed between the 
evidence to which the court referred and the various de- 
fendants, government counsel rely on United States v. 
Bernard, 287 F. 2 715 (1961). However, at 720, it appears 
that the district court’s statement to the jury not only was 
different from that used in the case at bar, but was properly 
limited so as not to convey to the jury the opinion of the 
court tliat a common plan or design had been shown to exist. 
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Faced. with the duty of deciding whether a conspiracy 
had been proved by the evidence, the jury was aware that 
the court had told it that the government had "shown to 


the satisfaction of the Court that a connection does exist 


between each such act, conversation and statement and the 
several defendants," (Italics supplied). It was for this 
reason that the court instructed the jury that it might con- 
sider certain evidence, which it had mentioned, against 
such other defendants who were not then present, as well 
as against those defendants who were present and par- 
ticipating in such statements and conversations. 


Of course the court bad the duty to make a ruling upon 
the objections in question, However, we know of no 
requirement that the court state to the jury its reasons 
therefor. We have no doubt that a statement by the court 
that the government had shown to the satisfaction of the 
court that a connection existed between such relevant evi- 
dence and the various defendants charged with conspiracy, 
undoubtedly had the effect of conveying to the jurors the 
eourt’s belief that a conspiracy existed, which was the 
very question which the jury was required to ascertain, 


We are convinced that a jury would construe the word 


“connection”, used by the court in its oral statement, as 
closely akin to a conspiracy, as characterized by the court 
in the foregoing instruction. 


In. Untted States v. Pronger, 287 F. 2d 498 (1961), where 


defendant Pronger had appealed from a judgment convict- 


ing him on the verdict of a jury on а two-count indictment 
involving the movement in interstate commerce of a stolen 
automobile, it was urged at the trial that there was a com- 
mon scheine or plan between Pronger and a second defend- 


ant, The court instructed: the jury that it should find. 


whether or not there was any common design or common 
concert of action between the defendants with regard fo 
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every time one person like the defendant got from 
nonquota to quota status someone else was kept from 
coming, is not the kind of thing calculated to make 

' a jury deal lightly with one being prosecuted for such 
a charge as this, And we think, too, that the jury 
was invited to substitute its own views and experi- 
ence, and that of government counsel, for the evi- 
dence in the ease? United States v. Georga, ЛО F, 2d 
45, 47. 


And, again, the same principle was reiterated in United 
States v. Jones, C. A. D. C., 338 F. 2d 553, where the Court 
said at 554: 


“Tt is true that the court instructed the jury that 
the opening statement of counsel was not evidence. 
It is also true that the answers to the questions con- 
taining the factual assertions denied them and that 
the jury was instructed to disregard one of the ques- 
tions, Nevertheless, we are not in a position to say, 
in a case as paper-thin as this one appears to be, 
that the suggestions contained m the opening state- 
ment and in the questions were not responsible in 
some degree at least, for the convictions in these cases” 
Jones ү, United States, 338 F. 2d 553, 004, 


We respectfully submit that this case, and this remark 
particularly, presents a clear appeal by the prosecution 
to passion and prejudice concerning matters irrelevant to 
the case, to a degree not duplicated in any other reported 
authority, | 


^ 


ү, 


An agent for the F.B.I. testified on the government's 
case {hat there was a conversation between the co-defend- 
ants Falzone and Covelli and the prosecutors Monaghan 
and Quan and himself, In the conversation, Mr, Monaghan, 
the prosecutor, by way of interrogating the co-defendant 
Falzone recited essentially what had been the witness 
Covelli’s testimony on the stand, Та essence these questions 
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did not appear to have been answered, except on one occa- 
sion where Falzone, according to the testimony of Agent 
Weatherwax, corrected the recitation being made by Monag- 
han, Agent Weatherwax’s testimony was that Monaghan 
had said to Falzone that Covelli had told them that on the 
evening that the Cafe Continental and the taverns were in- 
spected Covelli went to see this Petitioner concerning 
counsel in the matter; that this Petitioner told Covelli to lay 
low and Covelli said that he would like to get this mat- 
ter straightened out and Covelli related that Allegretti 
said “I'll reach out and see if we could put the fix in 
and clear up this beef” that Covelli said that the follow- 
ing day he heard from this Petitioner, who advised that 
it would take $5,000 to put the “fix” in and that Covelli's 
portion would be $2,000; that Covelli said that he and 
Falzone went around and tried to raise the $2,500.00 nec- 
essary. At this point, according to Agent Weatherwax, 
the co-defendant Falzone corrected a date, This conversa- 
tion took place in the United States Attorney’s office in 
April of 1960 (App. 267-274). Since a prior consistent 
statement of the witness Covelli is obviously unacceptable, 
the only mode by which this type of testimony could at- 
tain some degree of accéptance, however minimal, would 


be for it to-attain the standing of an admission of Fal-—— 


тше and an adoption of the statements of Covelli by 
the correction of a date, This testimony was admitted 
against all co-defendants (App. 296-297), 


The Court of Appeals Тот the Seventh Circuit sane- 
tioned the admission of testimony on the ground that 
“Gerald Covelli testified to seeing some of the stolen 
whiskey in the possession of fellow conspirators two weeks 
after the earlier raid on some of the cafes? (App. .......). 
No attention at all was given to the necessary ingredient 
that the statements be in furtherance of the conspiracy, 
which of course these-were not, nor of the fact: that, the, 


3a: 


"P now rule that the Government has sustained’-its 

avowed burden, and has shown to the. satisfaction of 
the Court that a connection does exist between each 
such act, conversation and statement and the several 
defendants, (Emphasis supplied]. 

“At this time, therefore, I overrule cach objection 
as to which my ruling was reserved from time to’ time 
as such objections were made; and I now rule that the 
testimony relating to the acts, conversations and state- 
‘ments by the several defendant and in each such in- 
stance 15 admissible and admitted as evidence against 
all of the defendants whether or nof, cach was present 
when such acts were done, such conversations were had 
or such statements were made, 

“T therefore instruct.you that you may consider the 
testimony of the character above mentioned as evi- 
dence against such other defendants who were not then 
present, as well as against those defendants who ave 
shown by the testimony to have been then present and 
participating in such arguments, statements, and con- 
versations, - 

“Now, of course, this ruling is in regard only to the 

matters which the Court reserved from time to time,” 


Thereupon all defense counsel joined im a motion for a 
mistrial, on the ground that the court had invaded the 
province of the jury. That motion was denied. Thereupon 
the government rested its case, and the evidence in. defense. 
was received, 


l Itis undisputed that the government had the burden 
of submitting to the jury sufficient evidence showing beyond 
a reasonable doubt that the conspiracy charged in count 
Т existed and that defendants were members thereof, The 
court accordingly instructed the jury as to its.duty in this: 
respect, He also.defined the term “conspiracy”, as set 
forth in 18 0. S. C. A. 8371. The: court characterized а 
conspiracy as “a kind of ‘partnership in criminal purposes’ 
in which each.member becomes the agent-of every. other 
member, 
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defendants, haye severally appealed from judgments m 


the-verdict of a jüry and. their sentences to 0 imprisonment 
ih pursuance thereof. 

Defendants were ‘tried. Qu T indictment дені Jm count 
I that. they and Joseph Lisciandrello and Gerald Covell 
conspired to possess goods which they knew. were ‘stolen 


from an interstate shipment, in violation of 18 U. S. C. A. . 


$371, In count Д they were charged with possession of 

Old Sunnybrook whiskey stolen in interstate commerce, 

and known to have been stolen, in violation of 180. SGA. 
$8 2 and 699, 


Although the indictment was returned in the district 
court for the Northern District of Illinois, Eastern Division, 
it was transferred to the, district court for the Southern 
District of Illinois, Northern Division, for trial. 

Defendant Joseph Lisciandrello, who suffered illness dur- 
ing the trial, was granted a mistrial. 


‘The trial started on March 28, 1962, Ending on April 
12, 1962, the jury heard the testimony of 20 government 
witnesses, as the court reserved its rulings upon repeated 
Objections made by defense counsel to-parts of the testi- 
mony, relating to acts, conversations and statements made 
by one or more of the defendants, out of the presence of the 


` other defendants. 


The district court, on April 12, 1962, spoke directly to 
the jury and said: 


“Ladies and gentlemen, will you please g vive me your 
attention: 

“Trom time to time objections have been made by 

defendants to testimony as to acts, conversations, and 

. Statements, had or made by one-or more-of the defend- 


ants, but out of the presence of the other defendants. 
Whenever such objections have been made, I have те: 


served my ruling thereon, upori the Government's 
. ‘avowwal to connect up such testimony. 


4 


statement itself was made: two- yum afte the ай of 
the:conspiracy:charged, 


"We submit ‘that the ruling of the Court i Appeals 
Го. Ње Seventh Ciredit ‘in this vaše is directly contra- 
dictory and in dirèct conflict with the recent decision of 
the Tenth Circuit in Gay v, United States, 329 F. 2d % 


where the Court said at 209: 
` “The first point to be considered on the appeal is 
“the: admissibility ‘of certain’ testimony of an FBI 
- Agent in which he described certain statements made 
to him by the alleged co-conspirator. In this testi- 
mony the agent recited in some detail the statements 
of the-co-conspirator to the effect that appellant knew 
the cars were being stolen, that they both would trans- 
port them to Utah make out Utah registrations, and 
take them to Mexico to sell; also that appellant made 
out the Utah registration slips These statements 
. were made by appellant’s alleged co-conspirator to-the 
agent at the Salt Lake City jail after the co:conspira- 
tor and appellant had been arrested. The statements 
were in effect a recitation of the facts concerning the 
conspiracy, by the ‘co- conspirator, after the conspiracy 
‘had been terminated: Under the standards described 
. by this court in-several cases, this testimony was not 
` admissible against the appellant because the state- 
ments of the co-conspirator were made after the con- 
. абу had.ended, if there was one, and they were 
с Hob of course made | in furtherance of the conspiracy 
nor its objects’ It was so held in Minner v. United 
States, 57 Y. 20506 (10th Cir’), Cleaver v. United 
States; 238.3, 20166. (10th. Civ), and recently in Tripp. 
‚ү, United States, 295 F. 2d 418 (10th Cir). Thus 
‚съз error to haye admitted the above ‘described 
"testimony of the TBI Agent” Gay-x, United-Stat 68, 
10 Cir, 322 F. 2d 208, m 


To the. same effect condemning such testimony by 00; 
ernment agents of the same cireuit.see Tripp v: Umited 
States, 295 T 90 418, 498: cand out of the Sixth Circuit, 
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United States. v. Dunne, 299 F. 2d 548, where the.Court 
reversed in the same circumstances as constituting plain 
error under Rule 52(b) of the Federal Rules of Criminal 
Procedure; and out of the Fifth Circuit, Thompson v. 
United States, 227 T. 24.671, 674; and out of the Second 
Circuit, United States v, Ah Kee Eng, 241 F. 2d 157, 160, 


Though not made to a government agent, this Court's — 


decision on a post-conspiracy statement in Krulevitch v. 
United States, 330 U. S. 440, equally conflicts with the 
decision herein. 


VI. 


The charges in this indictment were an agreement to 
unlawfully possess certain goods and chattels... which 
.. had been stolen, taken and carried away from the motor 
truck trailer United No, 775... on or about the 30th day 
of December, 1957," and the substantive crime of posses- 
sion of those same chattels (A, 29-30), 


The decision of the Court of Appeals found the evidence 
in the record sufficient to support that verdict as to each 
of those defendants (App. 28a). If it was sufficient, it 
was barely sufficient as to this Petitioner, а very thin case. 
Extensive evidence was then introduced regarding an effort 


to "squash the beef" after the discovery of the whiskey.—— 


Covelli testified that around the 3rd or Sth of April this 
Petitioner talked to the co-defendant Joseph Lisciandvello, 
and then said to Covelli, "Everything will work out and 
everything will be О.К: Get out of town for two weeks,” 
(App. 146); that about two weeks later, Covelli saw 
Allegretti in Valentino's in Chicago (App. 147); that AI- 
legretti told him he had reached out and made a connection 
to "squash the beef”: that it would cost $5000 to do it 
(App. 153, 211, 226), of which Covelli was to produce half 
to cover Darlak, Falzone and Covelli, and the other half 
was to represent the two Lisciandrellos (App. 58). He 
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Before SOHNACKENBERG, Kwoom and (би, Circuit 
Judges. 


NOHNACKENBERG, Circuit Judge, James V. Allegretti, 
Louis А, Darlak, David Falzone and Frank Lisciandrello, 
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dulge its own will,” AFD v, American Sash and Door 
(0, 885 U. 8, 538, 557. 


The result here has been a decision that cannot do other 


than cause havoc in the processes of justice, 


WHEREFORE, we pray the writ of Certiorari issue to the 
United States Court of Appeals for the Seventh Circuit, 


Respectfully submitted, 


——Ó——————————— 


LUT LDL TDL TL TIL ITIL TIETE TTITO TT ETTITA TT TETTETETT TT 


MAURICE J, WALSH, 
Attorneys for Petitioner. 


=” 


09 
futher testified that late that afternoon he handed $2500 
to petitioner (App. 154); that, then, petitioner left the 
restaurant and walked ‘out the back way; ‘that he, бот, 
saw petitioner walk to the car by Wabash Avenue near 


the alley and saw him talking to somebody m thé ear 
(App. 154-5). 


A witness Max Olshon: testified that the Defendant 
Falzone after his arrest had told him “But, I'm not too 
worried, Jimmy will straighten out the whole case for us” 
referring to this petitioner (A. 69), 


This Petitioner particularly claimed as error the re- 
peated testimony relative to his “quashing the beef”. With 
typical aplomb the Court of Appeals for the Seventh 
Circuit ignored that protest, Referring only to the 
claimed statement of Falzone, which reads more like a hope 
than any promise by this petitioner, the Court of Appeal 
stated: 


“Max Olshon testified that when released on bond, 
David Falzone stated that he was not unduly worried 
because Jimmy Allegretti would ‘straighten out the 
whole case.’ Gerald Covelli testified ‘that he and 
David Falzone then engaged in efforts to raise the 
money requested by James Allegretti for that purpose. 
There was evidence: that David Falzone continued to 
participate in the conspiracy, U, 8, v. Aguecet, 2 
Cir, 1962, 310 F. 2d 817, $39, and cases there cited. 
‘It was not necessary for the government to prove 
what, if anything, James сетей actually did to 
‘straighten out the case,’ and continue the conspiracy. 
There was evidence that he asked for money and that, 
after David Falzone’s arrest and release on bond. 
Falzone and Gerald Covelli did raise such sums which 
were turned over to James Allegretti to be used for 
that purpose." 13915 Op. y. M December 22, 1964 
(Emphasis Ours) (App. ....... 
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There was‘no-evidence of any contact between this peti- 
tioner with Falzone prior to the: conversation of Falzone 
and Olshon to justify the statement, There was no evi- 
dence of any prearranged assurancé of continuous aid. 
Compare United States v. Bresher, 2 Cir, 242 F, 2d 642. 
It was the objection: of this petitioner on appeal ‘that be- 
cause of such evidence, conviction rests, at least cquivo- 
cally, upon evidence not within the full scope of the indict- 
ment, in conflict with 807006 v. United States, 361 U, 8. 
212 and the Ninth Circuit decision in Poontan v. United 
States, 294 T. 2d 74. We submit that it is now firmly 
established that efforts to prevent conviction and punish- 
mont are not part of a conspiracy to possess whiskey, nor 
can such efforts he considered as having aidéd and abetted 
the charged conspiracy. We submit that the decision of 
the Court of Appeals for the Seventh Circuit is in direct 
conflict with Krulewitch v, United States, 336 U. S. 440 and 
Gruenwald v, United States 353 U. S. 301, We submit that 
the decision of the Court of Appeals violates the rule set 
down by this Court in Pettibone v, United States, 148 U. 8, 
197 and Asgill v. United States, 4th Cir, 60 F. 2d 780, the 
terms of the agreement must be set forth in the charges 
and until this is done evidence of the conduct of the parties 
cannot be held to be competent or responsive to the then 
alleged agreement. | 


This ruling of the United States Court of Appeals is 
most perplexing when one of the judges sitting, in ‘a. con- 
curring opinion, in United States v. Rosenblum, 176 F. 2d 
dal stated at page 332: 


“The only possible basis for the consideration of 
such evidence on the conspiracy charge was the theory 
adhered to by some courts, see United States v. Krule- 
witch, 2 біт, 167 F. 2d 934, 948; United States v. Gold- 
stem, 2 Cir, 185 F. 2d 359; Murra y v. United States, 
10 F. 2d 409 that there necessarily was an agreement 

. among the alleged conspirators to conceal the viola- 


ттен кыт 


$ 
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tion after as well as before the-illegal plan is con- 
summated. 1 believe this theory has now been-definite- 
ly discarded. Krulewitch v, United States, 330 U., S. 
440; 443, (9.5. Ct 116” United States v. Fase ш, 
167. od 321, 332, 


ЕЕ 


Directly in point factually, and in. direct conflict legally 
with this cast is the Second Circuit's: recent-decision-in 


^. United States v. Birnbaum, 337 F. 2d 490: 7 


^ * * And, oven if the attorney might liave arranged 
a ‘fix’ (of which there was no proof), this fact would 
have been totally irrelevant to the crimes charged, 
ie, conspiracy and the bribery of Simon. Compare 
United States v. Stadter, 336 F. 2d 326 (2d Cir, 1964) ; 
United States ү, Bury, 268 T Т. 2d 517 (2d Qir, 1959). 
United States ү, Barnett, 280 1,2 880 (2d Cin, , 1960). 
This testimony was inadmissible and prejudicial. , 
United States v, Birnbaum, 2d Cir., 337 T. 2d 490, 497. 


CONCLUSION. 


This Court is conscious that cases attended by over- 
whelming publicity spawn a disregard for recognized legal 
principles. This was such a case because of the prejudicial 
publicity heaped on the petitioner. Prior to trial the at- 
tendant publicity provoked a transfer of the cause to 
another forum: I did no good. ‘The Chicago press fol- 
lowed to Peoria in the Southern District of Illinois, 


Upon reversal of an obviously bad conviction, the 
criticism of thie decision in the press took Ше (тлі, not nl 
of articles, but of editorial attack, The j impression on all 
but one member of the Court is demonstrated by the grant 
of the Rehearing en banc on a question where an entire 
panel conceded error, but were divided on the gravity of 
the error, 

“A Court which yields to the popular will thereby 


licenses itself to practice despotism, for there can be 
no.assurance that.if will not on another ‘occasion in- 
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ReWFOlet to Bureau dated 3/2/65, and CGairtel 
to Bureau dated 4/12/65. 


Examination of the docket in the U. 5, Supreme 
Court (USSC) on 4/20/65, discloses the JAMES ALLEGRETTI қ 
LOUIS DARLAK and DAVID FALZONE Cases (924, 925, and 926 | 
Appellate) continue under cansideration by the Court. 
The docket discloses that on 3/17/65, an agreed order was 
filed фп each of these cases in which time to file a 
response to Petitions for Writ of Certiorari was extended 





to 4/26/65, 
WFO will continue to follow these cases in the 
USSC. 
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UNITED STATES т * б 
Memorandum 


—T0——:-DIRECTOR;-FBI-(15-38700) ` DATE: 5/18/65 
: SAC, WFO (15-4370) (RUC) 


SUBJECT: GERALD COVELLI; et al 
TFIS - CONSPIRACY; 
OBSTRUCTION OF JUSTICE - 
BRIBERY; MISPRISION OF FELONY 
(о0:Са) 


CZ ReWFOlet to the Bureau dated 4/22/65. 
In an Order List handed down on 5/17/65, the U. S. 
Supreme Court denied Petitions for Writ of Certiorari in the 
following cases: 


JAMES ALLEGRETTI vs; ^ The United States, case 
number 924, Appellate; 


LOUIS DARLAK vs. The United States, case number 
925, Appellate; 


DAVID FALZONE VS, “The United States, case number 
926, Appellate. - 


As this matter has been concluded in the Supreme 
Court, no further inquiry remains for WFO. 
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meeting, ‘The agent described Falzone's. corrections 
as to dates and other occurrences and. testified to the 
entire conversation among all those present, including 
what the government had told Falzone it шет of the 
facts previously related by Covelli (A. 271-273). 

After Falzone had given his version of the 1960 
meeting (A. 321-322, 330-332), the FBI. agent, in 
rebuttal, testified as to further conversation with 
Falzone? All of this testimony was limited to Falzone 
(A. 268, 424 496). As thus limited, its admission 
was clearly proper. Opper v. United States, 948 
TS. — 


CONCLUSION 


For the reasons stated it is respectfully submitted 
that the petition for a writ of certiorari should be 
denied, | 

ARCHIBALD Cox, - 
Solicitor General, 
HERBERT 7. Ми, Ji, —— | 
Assistant At оте) General, 
ВАТЕ ROSENBERG; ` 
> T'HRODORE GEORGE Grins, 
Attorneys. 
‚АРАШ, 1965. 





* Petitioners complain that the government sought to-frighten 
Falzone into-not testifying (Хо, 925; p: 10; No. 926, p. 10). 
However, this is merely Falzone’ verston rein li motives 
. fo fri for Allegretti à this caso (ef. A. wi) 


U.S, GOVERNWENT PRINTING OFFICE INES 
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conversation, but the trial judge carefully limited its 
admissibility to the petitioner who directly partici- 
pated in the conversation. 

During cross-cxamination of Covelli, the defense 
brought out that he had made a previous statement 
wherein he disclosed that the conversation regarding 
“squashing the Beef" had taken place on the day 
after the raid, i.e, March 18, 1958, rather than some 
two weeks later (cf, Statement, supra.). On further 
questioning, Covelli admitted that petitioner’ Balzone 
had corrected, him as to the time during a meeting in 
April 1960, in the United States Attorney's office in 
Chicago, and that the goyernment attorneys and an 
FB. agent were present (A. 226-228). On re- 
direct examination, the testimony regarding this 1960 
meeting was admitted solely against petitioner Fal- 
zone and was so limited in instructions to the jury 
(A., 281-232, 233-297, 298): Covelli described how 
Falzone had corrected him as to various previous 
statements and also that Falzone had said he would 
cooperate with the government, but wanted to be 
named as a defendant so, that the others would know 
he. yas not talking (A, 238-239, 24). On reeross . 
there was more inquiry as to who was present 
(A. 45), Oo 

Later in ‘the trial, when the government placed the 
FBI agent on the stand for other purposes, he was | 
questioned as to what was said at this April 1960 





' Petitioners’ citations (No. $24, pp. 27-28) are inapposite 
because, contrary to their assumption, this testimony, unlike 
that in the cited cases, was explicitly limited to Falzone (see 
A, 288, 268), 
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E 


had made a connection to “squash ерер and told 


Covelli li to raise $2,500, which, together with Allegret- | 
(15% 30, would be used to take care of the matter 


so that he would not lose his place of business (A. 
14 Wi, 19), Üovelli met Fal ропе, and together 
7. talked 1o. Darla about raising ‘the money (A, 
150). After sone. dificulty, $2,500 was raised and 
given: to Allegretti, who took the money, vent out 
the hack. door, and handed it to someone in a car 
(A 1397. О, 

These transactions were dearly in furtherance, of a 
conspiracy, vid by no means came i an end on 
March 1, 1958, Stolen whiskey, 1 іші hen tae in 
places other than t those. raided, ing ding ( біш; Cock 
tail Lounge i in sere vi ү 5 directions, 
The destruction of pat of ih whiskey au the efforts 
0 ‘quash ie bee” in ode 10, stay À in business are 
ү ү consistent with the further possession and dis 
him d il rest, of th whiskey The arrest d 
Fal zone did no terminate the scheme, See Тайи 
Әлің ү, ám Л 310 P zi a7, 8 (0. A, 2) ‘ation 
denied, : үр U, 5, 9, Sepa also Fyfe y, Uni sted States 
x [. S. uf ‘and Pinkerton ү, United States, 228 U. S. 
040 646-647 

4 Petitioners complain с 4 the Admission of state- 
ments y ivo of the co- зи і in іші 1960 
(N 0, 8%, pp. 05-08), However not only did peti- 
tioners originate this inquiry on cross- examination 


and thus open the 0 door to admission, of the whol 
"ив Jalter evidence was-adbnitted:solely: against: Allegretti 
md Falzone.. Tho court sustained ibjections thereto as to 
Frank Disciandrello and Dalak (A. 184). 


қ. ж. 


df fte Supreme (бш {ШЧ ӨШ 


Остовев TERM, 1964 


А hyh i E 


No. 924 


JAMES ALLEORETTI, PETITIONER 
v, 
"nin Gangs. or Argos 


ү ppp 


No. 925: « 
Louis DARLAK, РОА = 
1, i 
| UNITED STATES OF AMERICA 


наавай 


No, 926 


Darm FALZONE, HOE - 
шр Seres OP AMBRIOA 


ON PETITIONS FOR WRITS OR.CERTIORARI TO THE UNITED 
ШАТ COURT OF APPEALS, POR THE МЕЕН ООПТ 


BRIEF FOR THE UNITED STATES IN-QFPOSITION 
| 
OPINIONS BELOW 
The April 22, 1964, opinion of the court of appeals 
(No. 924, App. 12-20) is reported at 340 F: 2d 248. 


11) 











The December 22, 1964 opinion of the court of ap- 


peals sitting. on bane (No, 924, App. 2-90) is 
reported at 340° P. 24 254 


| . JURISDICTION’ 

The judgment of the court of appeals was entered | 
on December 22, 1904 (No, 924, App. dla). A peti- 
tion for rehearing was denied on January 21, 1965 ; 


(Хо, 924, App. 82a), and the petitions for writs of 
certiorari were filed on; February 20, 1965. The juris- 
diction of this Court is invoked under 28 U.S.C. 
1254(1). - 

QUESTIONS PRESENTED / 

1. Whether the-court properly ruled'in the presence 
of the jury at the close ofthe government's case that 
all the evidence: on ‘which ruling had. been reserved 
was admissible against all the. defendants whether or 
not present, on the ground that the court was satis- 
fied that a sufficient connection had been shown. 

2, Whether the government's cross-examination of 
an impeaching defense witness was proper. 

3, Whether ТАШ. statemetits rnadé-atter discovery 
of some of the stolen whiskey: were admissible as m — - 
furtherance of the:conspiracy, 00” | 

4, Пее pensar statements were prop- 
erly admitted solely against“the one petitioner who 
participated in-the cohversatich, 


STATEMENT 
Petitioners’ were convicted by a jury in the United 
States: District Court for the Southeim: District of 


“1Co-conspirator Covelli pleaded guilty (A. 13, 162) and tes: 
tified for the government at the trial (A. 137-246). Co- 
defendant Joseph (Rufy) Lisclandrello was severed during: 


properly ruled that this one question—a question 
which the trial judge held to be improper and on 
Which there was prompt instruction—was not ground 
for a mistrial in light of the overwhelming proof of 
guilt of crimes about which the witness, who was 
offered only for impeachment, had no personal 
knowledge, 

3, Petitioners complain of the admission of state 
ments by co-conspirators subsequent to March 17, 
1958, when some of the whiskey was seized (No. 924, 
98-31). However, the indictment charged, and the 
evidence showed, that thé conspiracy continued ii 
the vài which тей өшу 34 cases, 

After the raid on March 17, 1958, petitioner Fal: 
zone was taken to FB. i headquarters where he ӨШ 
Max Olshon to bring him some food, Falzone gave 
Olshon the keys to close the.cafe and also told Olshon 
to get rid of the whiskey in the Walk-in box (A. 69), 
That evening Olshoù dumped 24 gallons, breaking | 
the bottles ғ and gave one galloni to the cook to take 
home (A, 69), Варо | who Was reléased the follow- 
ing day, told-Olshon that he (йшй), was ot^ going 
to fake the whole fall myself,” mentioning Лішіу 
(James Allegretti), Rutty (J oseph Lisċiandrello) 
and Louis (Louis Darlak), “But, I am not too wor- 
vied, " ре said, “Jimmy wil straighter the whole cise 
out for is” (A. 69). 

Meanwhile, on the night of the raid, Covelli, after 
seeing Allegretti and Lisciandrello, left town for two 
weeks (А, 146). On his return he saw Allegretti, 
Lisciandrello and others. Allegretti claimed that he 
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But there were other circumstances bearing on his 


credibility Which the отет was fully warranted — 


in attempting to bring out. Westerhausen had ob- 
fained a reversal of his conviction on а federal charge 
on the ground that the government had failed to sus- 
tain its burden of showing that West terhausen was 
“sane” at the time of the crime, and the details of 
Westerhausen’s extensive mental history had been 
developed in that case, in which he was represented 
by Frank Oliver, attorney for one of the petitioners. 
See United States v. Westerhausen, 288 1,2498 

(СА. Т). Under these circumstances the government 
was properly allowed a broad scope of cross-examine 
tion, not only to develop his possible Interest, bias, and 
association with counsel (A. 394), but als, and m 
particular, the extent of his mental impairment, 
Such items clearly were proper subjects of cross- 
examination (see Wigmore on 1 Evidence, vol. TI, 3d 
ed. ( 091-092, 949, pp. 478-479, 499-504). 

Toward the end of the xeeross-examination, sparked 
by, Westerhauisén’s ve-dinect statements that he had 
recovered from his mental illness (A. 355), and after 
the government had elicited that his memory also 
was "heller?" Westerhausen was asked whether he 
now recalled killing his stepmother, Although the 
judge at first indicated he had not even heard the 
question, he sustained the objection that the question 
was improper and. on request of the defense counsel 
admonished the jury to disregard it, The questio 
was never answered and the government asked no 
further questions (A. 356-857). ‘The-couirt of appeals 


é 


Лов, on an indictment’ chargi ging conspiracy to 
possess whiskey stolen from an interstate shipment 
and the substantive offense of possessing (on March 17, 
1958) whiskey stolen from an interstate shipment, in 
violation of 18 U.S.C. 659 (A. 29-32)? Hach was 
sentenced to Imprisonment for five years and fined 
$9,000 on the conspiracy count, and sentenced to a 
concurrent term of seven years on the substantive 
offense (A. 517-519). On appeal, a panel of the 
Seventh. Circuit reversed: the convictions on the ground 
that when the trial court, at the close of the govern- 
ment’s ease, announced that the evidence of acts and 
statements upon which ruling had, been reserved were 
admissible against all defendants, it erred in stating 
to the jury that the court was satisfied that a con- 
nection existed between such acts and the defendants, 
However, on rehearing en banc, the court reversed its 
position and affirmed the convictions with one dissent, 

The evidence‘ showed that on December 27, 1957, a 
truckload of “Old Sunnybrook” whiskey was sealed 
aid driven from Louisville, Kentucky, to the: dock - 
of the Indianapolis Forwarding Company in Chicago, 
Tllinois, where it was parked to await delivery to the 





trial because of Ше (A. 19, 110): Co-conspivator Frank 
(Hot Dog) Lisciondrello has not petitioned for a writ of 
certiorari. 

* Thy indictment was returned in the Northern District of 
Illinois. The case was transferred: for trial to the Southern 
District of Ilinois on petitioner's motion, for change of venue 
on the ground-of adverse publicity (A. 15, see "m А, 10-59). 

Thy narrative appendix prepared by petitioners for the 
court belo will be referred to with the prefix “A.” 

‘Tho court of appeals held unanimously that,there was suf- 
cient evidence to support the verdict as to each petitioner, 








1 
бобе; Ша} the Во was Ши йй; 
and fat oti J máy ) 19% it Was tou empty in 
i vadit Jot ii ШТІ А 491-184. 

In ji diy, ФИ Darak ti Ki шр 
бей about йш whiskey iid inquited 1 ҮШ 
jb could bé Sold, бй said he did hót think si 
because it ias in half pitis (А 138), Tn latê Teli 
niy 0 ш Шан, Рана again mentioned, thi 
ШШ | ii id Covel siggested they ta talk to б 
йй 4 J a збана б. Д 4 medtitig tat 
ое, 1 йй; said ү ҮШ 18 them know 
after hi got Ш toi wil. lis farti, petition 
Шерін (А. 139). ПШ dil, | Dat! ak, Covell i 
йй Fali йй finally е that thé whiskey ould 
li йй! in the Cite боШ, hich was mati 
ig by Covel ind Palio, They were 10 receive 
250, of the vitis ; ng thé? shave (А, 140), Covelli 
рой to Ый that they Shot trafsfer theii 
shits into ӨЙ balons atid sell it af the tafe 
(А. 4) | | 

Part ûf the whiskey vds § oily distibité їшї: 


ШІ. the disi (A, 140), бй 1 li ай [еше u 


бй delivered sie of it to Gids Cok Lini, 
wheře petitioner Allmétti direttedits stacking, AL 
ШӨМЕН told DAHAN to seti 50006 to thi ^ Rott Page” 
(А. 141), Some was also delivered to the “Maing 


Lotingé,” which co-conspirator Joseph Listiandrells 


hád taken Over for a friend (А, 16), МШЕ 

Cavalli and ЕТІПТІ Disk Teised the “Silver 
Dome" at, thé suggestion of Joseph Lisciandzello 
(А. 41-140); Co-iispitator үнін Таба о, 





) 
dase, às ib WHS йек, The present attempt 
to Head йй йшй into the exact totg 


of the tril ШШ change in Admitting the етв 


aii d t d d i шару wis ОШ Of All pit 
portion 16 еї iiortince i in the set ttig of the tral 
is а Whole. See Glasser v. United Stites, 315 U.S 
60, 83° | 
3 Patines compli of the extent ûf the å бо 
ені; Grossxamin&tio of defense wies Robert 
Тїбї їашөп (No. 994, pi 10:25; No, 925, y. 9 
Nó. 926, }, б), ho is oered in ain attempt to itir 
ри the co-defendant Covelli (ste ШЕЙШ 
sip), That exaiinatioh, however, was ІШУ justi 
fied i i light of the itis їйї] Моей, 
Tali testified für tlie défensé that he had 
ite Covel whet they both ‘Were incarcerated i 
АТЫ рецен, aiid that, dis the tig 
elissións ih рй, Covelli ditte. giving the ВТ, 
false informatii as to tlie idit af lose involved 
in tie ihiskey фий. Sice he lid Зое 
ма to ШШ (бй i the рава, 


с Westethanigeh's оза) bakgióund Was, of Qus 


kiivî the jury evel without ross: exaithina tion 





5 Petitioner Allegreti’s suggestion that this Court should re: 
view the grant of rehearing. en bane (Ne 094, pp. 16-19) pre- 
sents 10 iss for this, Court; J i$ wholly imtrarranted to 
assume that’ six judges of the court of appeals have ruled to . 
afim this case solely because the defendants are notorious 
(i. %4 р 19). The Seventh Circuit las not hesitated to 
її ih Hoforióus casés ІШІ, it йй did iot iioii 
With the law, Seb United States v, 40000; 998 F. 2d 188, 
The lew in the circuit: cannot be said to be confused i in view of 
the present, authoritative en Dane decision 
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ûn the‘conspivicy issue, But in any 009, any possible 


misunderstanding on that score was cured by the nal 
instructions, which correctly ові the jir of 
thé шаш in which thé єтїї was to De #0 
sided. | 

Wit the Ей of a corispiitacy, rust be pire] 
bý cireüinsonis, it is manifestly Шш % 9% 
all the evident in at the same біне Atid wel, 86 
Tete, tlie шешуш frin wliich a conspiracy may 
lie ШЇ cotisist in part of the ats of thé viridis 
defendants, the proof which tends to show thé ex- 
istendé of a conspinacy will it thé 96 timè atio 
the pifticipatiü of à [Шаг defendit, Faced 
with іші practical situation, a jidge hig two allein 
tives, He tiay at the outst Шон proof of the adis 
of éach of thé parties in évidence against all sibject 
to having it stricken if the connection to thé ёі 
йу і ій soir; of ішу Шү if ii елде 
only against th person tû тй it telat, ШҮ, 
(0 Шш it Ше agas the otiéis Sti sifi- 
cient jb had béen ádduéed froin which а іш 
cild find tliat 4 борау existed, Thie scnd 
и, the ong шр le | Was utilized by і the 
trial court ii Bl iinénthal v. United Stites, 399 0.5, 
500, see f i ) 551, айй an attack dit tliat pated 
(eè Briefs: Nos, 5457, 01, 194) 1845 0 dete 
by this бош worthy of ‘comment, The ЖШ 
фи is БЕР the jufy lod thè tight tó onside 
thé өтіне, aid whether, whéh the tirne aut Ж 
them to consider if, tliey, Wetë giveh proper ве. 
‘ions as to loy tò evaliiate ii That Was date û this 
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io їйїрї the Silver Doi, id it a à hint 
outlet for tlie stolei viliskiy (A. 149), 

бі Mitch 17, 1958, телі; agents raided. and 
seized soni Of tie stol “Old шу зоо? whiskey 
at the Cafe Continental, Flame Tavern, ani the бї 
Donie (ife (А. 153 61-63, 64-66, 196-400). 
Win petition? Faliohé was told that thie (ќе Con- 
{Шей was bel vaidéd, le told M, Ma Ой 
“Boy we rbi toble, 3 göt a hasettiont fill of hot 
їйїў алй the ойе are Gier" (A. 09). lati 
tliat í evening, whe Mr. 0] shoin talked to Falzotte at 
the PBI. id iar Filon # gave him the kj 
0 lii ip ti йй їй ti li ша 0 a ri of the 
Gist destroyed Л о of whisk шін jp d ine 
gallon away (А 68-80). The following day ЁШ 
told (istic that the ҮШ Белова to Атей 
йй @- брі Joseph Liséiaridtello büt that Alle 
ТШ would “straighten the wholà ойо out fof us” 
(A, 69), 

Covelli lett toin after the sd. ail retired two 
weeks later, The conspitators ised fund, which 
ete given to Allegretti to: “squash the bee", - 
so that there would be no loss of the business or other 
repercussions (A, 146-141). 

ARGUMENT 

1, All petitiouers complain that the trial cout erred 
ini @xplaining to the jury its Тш; that the acts aid 
declarations of the ĉo- defendants could be йй 
as evidence: agaist All ofthe déferidanits, because the 


бї@йшё Бай satisfied the court that a ШЙ. 
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existed between such. acts and the several defendants. 


(No. 924, pp. 1-10; No. 025, pp. 8-0; No. 926, pp. 
8-0), We submit that in the context of this case no 
prejudice ensued: from the particular choice of words 
used by the court, 

_ Tn the course of the trial—as in many ші 
eases—thé court reserved vüling as to whether testi- 
mony concerning acts and statements of certain co- 
conspirators outside the presence of the others was 
admissible as evidence against the latter (seo, е, 
A, 69), At the close of the government's direct case, 
the trial judge ruled outside the presence of the jury 
that. the government had sustained its burden of 
proving a prima facie conspiracy and therefore the 
statements made by each defendant in furtherance 
of the conspiricy were admissible as evidence against 
all the defendants (A. 204-295), He subsequently 
explained to the jury that whereas he had previously 
reserved ruling upon the government's assertion that 
it would connect up the testimony (А, 296): 


I now rule that the government has sustained | 


ifs avowed burden, and has shown to the satis- 
faction of the Court that a юше does 
exist between each such act, conversation and 
statement and the several defendants 
The trial judge told the Jury that’ such evidence was 
now admissible against all defendants, whether or 
not present at the particular time the act was done or 
the statement was made А, ANT ) Defense coun- 


© ve yk ү 


the jury was overruled (A. А 997-298), Subsequent 


the defense put on their ease (А, 299-397) and the | 


Ji 


4 


d. 
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parties submitted further evidence in rebuttal (A. 
307-437), 

In its charge to the jury on conspiracy (A. £T- 
442), the trial court carefully explained that the jury 
could not consider what other defendants had said in 
determining whether a particular defendant was a 
member of the conspiracy; that only after а de- 
fendant’s membership in the conspiracy had been 
determined on the basis of other evidence could the 
statements of his co-conspirators made outside his 
presence and in furtherance of the conspiracy be con- 
sidered against him (А. 441), The trial court also 
admonished. the jury that any statement by the judge 
in ruling upon the admissibility of evidence was not 
to be considered as an expression by the court upon 
either the weight or the credibility of the evidence 
(А. 452). 


. Tt is plain that the trial court applied the proper 


standard in its ruling admitting the evidence (4. 
Instruction No. 11 offered by defense (A. 479)), See 
United States v. Dennis, 183 F. 2d 201, 230-231 
(C.A. 2), affirmed, 941 U.S; 494; Carbo y. United 
States, SI T: 2d T18, 137 (C.A. 9); ШЙ dai, 
377 U.S, 953. The only question is whether the par- 
ticular words used by the trial judge conveyed more 
than a ruling on evidence, and in fact told the juty 


‘hat a conspinaey had been proved. We do not be- 


lieve that a statement that a “connection” had ‘been 
shown between the acts and statements and the de- 
fendants would in itself be understood by a jury to 
mean that.a conspiracy had beet proved, rather than 
merely that the evidence was admissiblé'and relevant 
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MISPRISION OF FELÓNY , 
US Court of Appeals. for 7th. Circuit, Chicago, 
Illinois, issued a mandate on. 6/1/65, to the US District 


Court, Реогј r the execution of the prison И 
[pel sentence to u 


AUSA Chicago vised 
had learne rom deiense attorney that 
is presently a patient in Presbyterian- ukes 


Hospital, Chicago, S, and made available а written 

authorization вво 12122019; апаа to hospital authorities 
and his doctors to release information and documents as tò 
hss medical . The records of the above named hospital Alt 
reflect that{ as admitted on 6/25/65. The following ( 
day he under gery for esophagogsatrictomy. The 


primary diagnosis was cancer of the esophagus. The final ре 
pathological diagnosis is "poorly differentialed carcinoma in | 


esophagus? adenocarcinoma? onchogenic carcinoma, 

positive cell block'. -—À has had several blood transfusions 
and his present condition is poor. Bureau will be advised of 
further developments. 
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On ДЕС LIT теат lili released from presbyterian ` -537c 
St. Luke's Hospital, Chicago, Illinois. 


- {п response to an FBI inquiry erreur 
submitted a letter t icago Office rerlecting : 
present condition mmm plans for a subsequent b6 
operation in the nex wo or thr ge. months, - Сору оғ this ' . b7C 
letter enclosed for the Bureau. 
brought to the atténtion of AUSA 
who is following this matter to determine when 


will be available to begin serving his Federal prison 
sentence. - 






* Inasmuch as ‘all prosecutive action, has beén compléted 
and in view of the above, this case is being closed in the 
Chicago Division. i 
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| “ е STATES DEPARTMENT OF c 
е FEDERAL BUREAU'OF INVESTIGATION d 
Copy tos ` 1 - USA, Springfield 


1 ~ USA, Chicago 
Report of: SA MARCUS E, SHARPE : Office: Springfield 


Date April 30, 1966 
Field Office File : SJ 15-1943 - Bureau File #: 15-38700 
Title: . GERALD COVELLT; ` 
| ЕТ АІ, 
Character: THEFT FROM INTERSTATE SHIPMENT - CONSPIRACY; 
- OBSTRUCTION OF JUSTICE;  BRIBERY; MISPRISON OF 
FELONY - 
Synopsis: 7 - 
2E USA, SDI, on 249/66 advised motion filed by attorney 
= - for defendant ШЕН requesting stay of mittimus 
until 3/1/66, 8 Pending. USA, SDI, requested > 
physical condition] е ascertained in view 
of possible jew motion roa f де he imus. b6 
Dh vs Lar OY b7C 
О Ano Y о о anc 


doing We out canition of patient ‘should be oliowed ” 


at three-months intervals for years. SDI, | 
Peoria, Illinois, on 4/25/66 advised _ 
execution of sentence was stayed to 3/1/66 and he 





has not appeared to start service, 
P, 
This document contains neitherrecommendations nor conclusions of the FBI. It is the property of the FBl.and is, loaned to 
your agency; it and its contents are not to be distributed outside your agency. і 


JD ға 
Z 
t - 
i 
- 
1 
= 
ж 
==. 
in. 
ec 
Su. DE 
Тай X 
"oL 
s 
8 
oe 1 
p 
~ 
a 1 
س‎ 
~~ 
ыт 2 
¥ 
сар 
E 
І 
1 
LI 
$ 
f 
іш 
ae Та 
a тз 





ж. 


the attorney 


‚а Stay of the mittimus unti 


- pending before the court. 


^ present date, the motion was: practically ineffective inasmuch. 


requesting 
March Т, 19 was still ' ` 
He advised that. аце: to the 


as the mittimus was requested. Stayed until March. 1;. 1966. | 
but ће would: still attempt to haye the motion. before thé: 


court. 


He advised, also, that in view of the probability + 


of £ new ‘motion. to stay the mittimus, he would like. to 






T 


certain ‘the- present physical cond ition - of © 
and the diagnosis of ‘the doctor as to theo 
future, medical Sonus eode | ы peque 


ہا 


3 


SpA ой February” 25, 1966, the above. data was ТООЛ 


toe. attention. of the Chicago: "División, with. а request. 


` which could 





aswell ав to any information 
to his future medical condition 


and to thé possibility of his being: brought into. court for. 
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E ав оо, ILLINOIS "T" | 
с ег wing investigation ` Was conducted by . = 
. SÀ on February 9, 1966: Ей ыр > 


= . United States: Attorney, reno mmu -- 4 
` Bóutherh District of. Illinois, Springiiel HOLS, - > 


ке advised. that. the. motion filed by- 


rtain. the present. physical 1 


execution. of the. nece К | x 

i ; On Махсһ 31; 71966, ' the ` Chicago. Division: furnisle 
-the Xollowing-qüotéd. letter "from Doctor 

"MD, Chicago,- Illinois, the original of w | Turn | 
the Springfield Division and is being retained: as: an. exibit. 
to the cd : м ж БИА 
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TFIS - CONSPIRACY; OOJ; 
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Report of SA MARCUS E. SHARPE, Springfield, 
April 30, 1966; 


-p- 
LEADS: БЕ SPRINGFIELD DIVISION 


| j report final court action against 
the defendan in USDC, Northern Division, Southern 
District of Illinois, at Peoria, Illinois. 


AT PEORIA, ILLINOIS 
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| professional medical о} 


c. АТФ PEORIA, | ILLINOIS 
On April 25, 1966, this 
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- as. хо, the condition. of 


“atte . of Assistant. ех 
Northern Division, "Southern District 
stated, that. insofar as his .office 


was: conve FEE ш xl that the execution of the sentence 
[Г qaad been. stayed until Márch 1, 1966. 


of défendant 
stated. that, there has apparently 









` been о SE À—— | taken in this. matter, and he. 
А necessary as Не is- 
1a5 "not. appeared: ү 


222 Will détériine what further a 
‚ of-the.opinion. that defendant 
to. stait the service “ой his sentence: ж 
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m TT oe - . .FEDERAL BUREAU OF INVESTIGATION: . _ 


Сору to: 1 - USA, SPRINGFIELD, ILLINOIS . | E 
2 1 - USA, CHICAGO, ILLINOIS Dos 2 


Report of: SA MARCUS: Е. SHARPE B Office: | SPRINGFIELD 
Dates 6/7/66 | 


Field Office File ESI 15-1943 x | | Bureau File #: 15-38700 


Tile: -- GERALD COVELLIs. o2 0T s - 
lv LET AL | ` ZEN 0007 ЕЕ 


“- - - 


-  Chemden _ THEFT FROM INTERSTATE SHIPMENT - CONSPIRACY; . - 
` ^ OBSTRUCTION OF JUSTICE; | BRIBERY; MISPRISON OF С - 
FELONY | 2 à. wu 


Synopsis: - - - _ 


Hearing on motion - ‘of САҒ ee worn 
"Stay the mittimus" set for Ju АМ, 


USDC, Northern-Division, Southern- District Of. Iliinois,; 
P _ — Péoria, Illinois. | DS ond MEL р | 20027 i 
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- - AT PEORIA, ILLINOIS | | | -. 


Secretary, Office of Assistan nite ates orney 
for the Northern Division, Southern District of Illinois, 


made available the file of that ‘office pertaining to this 
pending matter. . - 


in connection with the motion 


of defendant] фо "Stay the mittimus" which- 


had been preyiou: tile d, that a hearing on said motion 


by defendant| [has been set for 10:00 AM, 


Jüne 6, 1966 in ates District Court, for the 
Northern Division, "Southern District of Illinois, Peoria, 


Xilinois. 
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There was. по ) further action noted upon a review 
of the дөн. . 
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REFERENCE: Report of SA MARCUS E. SHARPE, Springfield, 6/7/66. 


- RUC - 
LEADS: 
CHICAGO DIVISION 


At Chicago, Illinois 


Chicago may desire to follow and report efforts of- 
the U.S. Attorney, Chicago, to collect $3,000 fine imposed upon b6 
each of the defendants, that is, JAMES Алови, b7C 
and FRANK LISCIANDRELLO, as same to be administered by U.5. Attorney; 
Chicago, Civil Division-Fines and Collection Section. | 
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b. UNI STATES DEPARTMENT: OF . J TICE mE | 
o> | FEDERAL BUREAU ОҒ” INVESTIGATION. D ИМ 
Сору. 4 > USA, SPRINGFIELD ~~ з” BEEN 
- MEE 1 ~. USA, CHICAGO EE "na _ MEM 
- Reodoh ` -SÄ MARCUS E. SHARPE ^ ©. OW, - | SPRINGFIELD - - _ 
= Date: © July 29, 1966 ME ELE - LIE : - 
(c вем Office File CSI 15-1943" -- ^ weis 215538700000 0- 
2E CE “GERALD COVELLE; te 
2n ET AL v- + - = м t= э, 7 2 ` a UT “əн 
Character: . "THÉET FROM INTERSTATE SHIPMENT - CONSPIRACY; ==. 7. 
= - ‚ OBSTRUCTION OF JUSTICE}. BRIBERY; MISPRISON OF «FELONY | 
` “Synopsis: КТГ [a regent in. 0, ‚8; District- TP T 
- | - Court, Northern Division, Southern-District of ^" . 
- қ . Illinois; Peoria, Illinois; 6/6/66, ‘represented TO T 
"E Un by counsel. ‘At conclusion of hearing on defendant! 5. - ` 
oes, =. 7,  . motion-for Stay of Execution, 6/6/66, thé.motion. _  — ° 
j ' was denied.- On 6/6/66 the- court’ ordered. thé `- IN 
_  * -- ‘deféndant be delivered to the custody of the U.S. | PEE 
2E Marshal: U.S. Marshal delivered defendant to, Eg ا‎ 
s ЕЕ oF ‘custody U. S, Medical “Center, Springfield; Missouri, 
. ие 6/7/66. 0.5: Attorney; Southern, District of Illinois, -. ; 
a ^ petransferred tO U. S, .Attorney; Northern District of =- 
Ч * Illinois; Chicago, responsibility for-collection. оғ | 
| Ho 00-each from defendants. JAMES ALLEGRETTI , 
І ME == ‘and: FRANK. LISCIANDREDLO. | | < Б 
- This document contains neither recommendations лог: ‘conclusions. of the FBI: ii Ж property of the FBI and is loaned to. 
72. -your agency; 1 И опа Ats- contents are not to. be: distributed outside: Your agency. 21 ` ۽ ر‎ 
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L On July 26, 1966, Ass S. а‏ ت 
«Advised that 1989, Assistant H:S. beén presen‏ 7 ^ [ 
“open court for the U.S. District Court for the Northern‏ | 
Division, Southern District. of Illinois, at Péoria; early in -— b6‏ * 
June ,- 1966, at which time а. motion. for а, stay “OF -execution Ul . bIC‏ + - 
Was deniéd by thé presidine— dge, the Honorable OMER POOS, © o >‏ ` ` © 
had been ordered to sérve his. ^. 7 ~‏ 


' „апа һат the defendant | 
UM “sentence and that the Һай been directed to take = 
<- + ` custody., òf- the defendan 
much of the file in instant matter ha ee returned to the 
> U.S. Attorney in Chicago and did not have the: exact datés | 


available of this action, А | | - 1. . 








DE А He did: advise that on: + July 13, 1966, -that ` "his: 7. 
office addressed a letter.in this matter to the, Honorable . *b6 
EDWARD Vo. HANRAHAN, 0.5. Attorney, Northern District of Illinois; 272 
‘Chicago, Illinois. · He stated bis. office pointed: out to the 
. .. Office of the U, 8%, Attorney: An Chicago that the -fines imposed - 
LEE - the: of $3,000 each against deféndants JAMES ALLEÉGRETTI, 
poe FRANK LISCIANDRELLO were still outstanding. l 
uc 5 .2* *-. Не advised that bis office was. transferring to the. 
420... ‚`оўё1сё of the U.S,. Attornéy,: Chicago, Civil Division-Fines. 
e Collection ‘Section, ‘the: administration of ‘the collection of 
. $3, 000. fine from.each-of the -deféhdants™ as, ‘the defendants: ао - 
. not reside in the Southern, District of Illinois. ЕЕ | l2 


A 42 ғ 


О л b 
7 Taree that the crimitial docket number En 
бое л in this matter is CR3888' апа that- the date. of recent ‘action of 


at 
4 
i 





the court in regard to would - “Ре-а matter of record. in. 7+, 
D3 079 thé office of the. clerk of the “courte | A HD DES 
о, er ZEN a Ön. duly 26, 71966; Clerk, U: S. District 
© # . *:Court Clerk! s Office; Northern Division, southern District of 


+ 


> Illinois; at.Peoria, ad at under this. matter, the fecord- Ь6 , 

t> to. reflécts that Suc present in open court with ` , bic 
EE counsel .on.June 6, 1966, e- purpo of being: present for О, 
л a Hearing on the motion ‘by defendant or stay. of execution: 














The? Hoüórable OMER. 
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reflects. that the 
herein on -the part: 
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` ‘denied. the said noti 


that the defendant . 
Marshal, The record 
defendant be. committ 
Missouri. | 


“Тһе final 
the clerk reflect t 
the judgment and. co 
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poós was: : the 


pre 
ourt, «having fea: 
of p defendan 


~ ER 


entry in this ma 


hat: on. June 10, 
immitment was file 


"Medical 


siding Judge, ^ 
rd the- 
1. 


the custody оғ 


——— 
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1966, а certif 


ndicating. that 
ustody 


The record 


the 0,8, 


=. 2. T 
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ғ T 


tter. in the records. of 


ied сору of 


1966, and that. 


defendànt 


"and argument? of counsel . 
and entered an. order 


| court .recommended the 
‚ Medical Center, Springfield, 
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of the Attorney General 


Centex,. Springfield, Missouri, 
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ЧА ед» 4400 PM CST ЕН. 
EÍRSENT 10-31-66 ЕН - 
TO DIRECTOR. (15-38700) ATTHs ASSISTANT DIRECTOR BOSEN.— 
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OF FELONY 


As the Bureau is aware, captioned case involved Б 
lengthy investigation concerning "the theft of a truck load 
of whiskey, part of which was found in the possession of | 
-ALBEGRETTI, a Chicago top hoodlum, and other well known Ё 
Chicago hoodlums., өлме р 
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in а superseding indictment, was also included as a eonspirator 
in the attempted bribery. y 


" bé 
on 3/2/60] nest his cntcago ШАНА. 
residence to. go to work and has. not been Seen Since, - А E 


bench warrant ‘was subsequently issued on 4/29/60. ‘A. Lengthy 0007 
fugitive investigation was conducted in this case. Не was > 
never located, It was theorized ‘that being the. link, in the 
conspiracy charge, there could: be по successful prosecution 
without his presence, and that he had. been murdered by the 
"outfit." Defendants in this case. were subsequently convicted, 
and sentenced, which. convictions were: upheld by the United 
States. Suprenie Court. · 
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| - On 3/23/64, on motion of the Government, after- 
rece is э]. of the Department, the indictment. régarding be 
as dismissed in the U.S, District Court; bic 
Chicago, 


Б: mE b6 
On. 11/30/60 muet in U.S, District >С 
‘Court, . Chicago, ‘entere а or nolle contendercto. this. | , 


charge. He was placed. on one year probation, which ‘sentence. 
маз later reduced to. 30 days Suspended, 


-On: 10/18 66, ‘SA г ч, es И hu . 
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who advised hat | 


Sala пал 


. sometime. in| [ће exact date he does not recall, he 
received a 6Lephone call fron] [о is - 
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currently servyinc а term 2 
| jang Се 
E involved id |. | | С Че ‘Stated than | the. r А 
р (да поё aware о? what was. 02 EE 
roing on and thought that he was [and - 
` Hê stated: that] Бед told hir 
. | [Ebat he wanted| | 77 50 0 000 00 
[He stata]  —— | |, 4 42 
CLO THesaid-that ав БЕНШІІ not aware of - 


“. 7 


E He said ‘tha | 


Cd BS SEES he had not Lac 
"accompanied. theml  — 14” ыт 





[|__| We stated that to the best of his B 
. Knowledge He described  . 
[Не Said 
. that shortly thereafter,| 02 m 
and he 5L 
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JOHN NEWBOLD, former Bureau. Agent, Chief of the 








Crime Section, Illinois State Police, was cont; і and. 
advisec at he was making arrangements to ge 
He stated that extreme sec neasures were. bein b6 
апаа — 1 1 kinder the ртс 
Г е b7D 
| LL LL Jas á result of NEWBOLD said 
na ae llino , OLALLE ^) a сас ат атете $ his mz әт 
inasmuch as the 
occurred in the State of 111015, exact location not known. 
The Chicago Office plans to util nt c ға 
іп the search ‘by the Illinois State Poliee| 25804 болатына — 
| ^alized the аавтпасаі O O SSS O 
b6 
mere is a гепоте possipility ог however, c 
it is felt that du де importance or this marte and the. b7D 
fact that in the 


U.S, District Court in an Obstruction of Justice case; this. 
matter shou До: ру: ' Chicago office, 1% 

is. þe | апа evidence against, 

can be developed, even though not 

Tor a prosecutabie. case, the Chicago Office will 

be in a position to utilize this information to great advantage 
in ‘investigation: of the Chicago crime Syndicate, The possibility 
also exists this may be a lever in developing information 
concerning other ‘unsolved gangland. killings in the Chicago 

area, 
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The Agents: will, UACB, be Оп the scene as obsérvers 
with the complete understanding. of NEWBOLD and other State ~ 


Police officials, that the Bureau Agen a b6 
Ct for the security of the bie 








CG 15-12848 


Б 
keeping this matter in 
NEWBOLD has advised that 


he does jing t 
absence 
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` — BACKGROUND - UE (77 BEEN UE = c Ae 
UU In this case 5 subjects, all with Chicago hoodlum 
cofinections were convicted in April, 1962, for théir pant in the 
'"-December, 1957, theft of 875 cases of whiskey which мазі. 
„interstate: shipment. Conviction was had at second tria? of. 
matter. The first trial in January, 1959, having; resulted; in Í 
mis-trial. when jury unable to arrive at verdict. „ Subsequent 
to first trial it developed that | 
b6 
b7C 


a bench warrant, was. issued for him -and’a lengthy, 
ugitive investigation conducted... Не was ,never located and it 
vas] Да March, 1964, with 
Department approval the Government smissed the indictment 2 229: / 
which had been obtained oe 370 Q—-- 
«Ур 
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oc] Вашае this incidént and afte 


^J John Newbold (former Bureau Agent), Chief, Crime 
Section, Illinois State Police, is aware, isclosure 






and plans Prison on Mo و‎ Uctober 31, ۰ 
1966, ре 

b7C 
Newbold is exercising extreme secuxty measures in connection лт, 


with this and stated that the — state Police have an 
interest since 


occurred in the State of Illinois. 


مسد 1 -- 





The Chicago Office plans to be on the scene as observers 
in Connection with the search contemplated by Newbold, ' | 


ACTION 


Any possible Federal prosecution under the Obstruction 
of Justice Statute in connection with the above would be и 
barred by the Statute of Limitations. This matter has been bo 


discussed with the Special Investigative ‘Division and they uh 


concur with the observations of Special Agent in Charge, 

Chicago, 1 [ж that[ s 7 7 information : 
which can be used to great advantage by Chicago in the investiga- 
tion of the Chicago Crime'syndicate MAY develop. In view 

of this the presence of Chicago Agents on the scene às 

obs oted that the responsibility 
for ests with the Illinois State' 
Police). Chicago will keep the Bureau advised of developments. 
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Remy -airtel 10/26/66. 7 ">" 


Organized search conductéd 11/18/66, by Illinois 
State Police with Buagents and representative from. Dupage 
County Sheriff, who has jurisdiction in forest preserve, 
present. Search negative ала „JOEN NEWBOLD, Chief of Crinie 
Section, Ї11] e, stated no further efforts 
| will ре unless more specific information 
1 as to А 
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No. 1851 Misc. 








IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1968 


C 


FRANK LISCIANDRELLO, PETITIONER 
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Ve 
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UNITED STATES OF AMERICA 


ON MOTION FOR LEAVE TO PROCEED: IN FORMA PAUPERIS 
AND ОМ: PETITION FOR A WRIT OF CERTIORARI ТО 
THE UNITED STATES COURT OF APPEALS FOR 

THE SEVENTH CIRCUIT 


MEMORANDUM FOR THE UNITED STATES IN OPPOSITION 
“TO THE GRANTING OF THE PETITION FOR A WRIT 
OF CERTIORARI | 


i 


м 


ERWIN М. GRISWOLD, 
Solicitor General, 


Department of Justice, 
Washington, D. С. 20530. 
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AND ON PETITION FOR A WRIT OF CERTIORARI. TO - 
THE UNITED STATES COURT” ОЕ: APPEALS” FOR 
THE SEVENTH CIRCUIT , 
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In this collateral proceeding, petitioner challenges А 


his 1962 conviction. Tried in the. Uriited States District | - 
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Court for the Southern District of Illinois, petitioner s - 


and three others were found. guilty of conspiracy, ,to possess, 


-= ЕУ 


and possession of liquor stolen from an interstate: shipment 


+ ” РА z س‎ 4r г, a m 
=, 


in violation of 18 U.S.C. 659. On ‘June 2, 1962, petitioner 


m т * T qe on™ 


- | Е | 
was sentenced to imprisonment for seven years and fined 


2 як 


$3,000. А divided „panel of ‘the. court ў appeals issued an 


opinion reversing the convictions. (346: F. 28 243), but, 


s‏ س 


after rehearing en banc, the full court affirmed the | 
> /Gónvictions. 340 ғ. 2d 254. A timely petition for a writ - 


* - һ -- 


Of certiorari filed Бу petitioner's co-defendants was. denied, ,  '. 
E - n =- 1 "с MP 


р $ -7 a o a 


381 U.S. 911, and a later petition filed by petitioner raising 
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- - т ` d mel 


the same issues was also denied. 390 U.S. 908. E 
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1. Ав аррефа more fully іп the ру of the court 
of appeals en. banc, 340 F.. 2d. at 256-257, and, in the govern- 
ment's brief in opposition to the. petition of the co-defendants 


tl (Nos. 924, 925, 926, O.T. 1964), the principal issue on 


direct appeal was whether statements. made by various co- 
defendants. after the.arrest of co-defendant David Falzone, 
including statements that co-defendant Allegretti had 


arrangéd to; have some one "squash..the beef", were properly 


admitted in evidence against all defendants. The court 


held the. admission proper since. the evidence.showed that 


—M77 = ml = = — + 


the statements were made-in furtherance of the conspiracy 


= 


which had continued, апа іп which Falzone took an active 


— am ME سی‎ — 


part, after his arrest. 
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Another issue. considered on appeal .arose out of the 


cross-examination of government witness Covelli, a co- 
conspirator who had pleaded guilty. The defense asked 
him about à priór statemént which gave a different date 


` for the meeting where there was talk about Albgretti's 


— 


ability to "squash the beef"; Covelli said that Falzone 


had corrected him during a I960 meeting in the United States 
Attorney's office at which government counsel were present. 


à E 


On redirect examination, Covelli described how Falzone had 
corrected him and also stated that Falzone had said he 


would cooperate with the government but wanted to be named 
‘as a defendant. This evidence was limited to Falzone alone. 


Later in the trial, when the government’ placed an F.B.I. agent 
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on. the stand for other pürposes, ‘he was cross-examined as 
*"to the April 1960. meeting. The agent described Falzone's 
corrections and testified to the entire conversation among 
all those present, including what Falzone Һай been told the 
government had learned from Covelli. After Falzone testified 
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to his version of the 1960 meeting, the Е.В.І. agent 


* 


testified in rebuttal to further Conversations with Falzone. 
All of his testimony was Limited to Falzone. 

2. In his motion under 28 U.S.C. 2255, pétitioner 
levelled a general ‘challenge to these rulings, relying оп 
this Court's decision сіп Bruton v. United States, 391 


U.S. 123. The district Gourt denied thé motion and both 


forma pauperis.  Théré is no basis for further review. First, 
the Bruton decisión Expréssly dénied an intention to abolish 
well-established exceptions to the hearsay rule such as the 
exception making statements by co-conspirators іп furthe rance 
of the conspiraty | admissible against all members of the 
conspiracy. See 391 U.S. at 128 n. 3. Second, the testimony 
which маз: admitted against Fulzone alone does not fall within 
the rationale: of. the: Bruton: ruling. As noted in the govern- 
ment's brief in opposition in NOs. 924 et seq., O.T. 1964, 

the defendants: originated the inquiry into the 1960 meeting 
by their cross-examination of Covélli and thus opened the 
door to admission of the’ whoié conversation. Moreover, 

the testimony addéd' nó mátériali faéts ‘beyond the testimony 
given. by Covelli on.direct, but was designed ЕО establish 

the credibility of Covelli after defendatits had sought to 
impeach him by prior inconsistent statements. Finally, Falzone 
took the stand and was subject to cross-examination. „Thus 
the evidence admitted against Falzone alone was neither 
powerfully incriminating as to petitioner nor was petitioner 
denied the right of confrontation. See Frazier v. Cupp, 


No. 643, O.T. 1968, decided April 22, 1969; Boone v. 
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United States, 


sub nom. Jackson v..-United-States, No. 1258 Misc., March 


24, 


> { 
for a writ of certiorari ‘should Бе denied.. 


MAY 1969. 


1969. 
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It. is. therefore respectfully submitted that ‘the petition 
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401.-Fs 2d 659, 663 (С.А. 3) 


ERWIN Ы. GRISWOLD, 
Solicitor General. 
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TO : DIRECTOR, FBI DATE: 6/4/69 





SAC, WFO (15-New) (RUC) 


Ф : FRANK LISCIANDRELLO | ae 
РА а 





. TFIS-CONSPIRACY ) 
(00:51) 
Jl 
d тоға оен 
? Enclosed for the Bureau and Springfield Office 


is one copy of a handprinted petition for Writ of Certiorari 
filed in the United States Supreme Court (USSD) on 3/28/69, 
in the case of FRANK LISCIANDRELLO VS. THE UNITED STATES 

| (¥ 1851 Miscellaneous). 


Тһе USSC denied certiorari in this case on 6/2/69, 


Instant petition contains references to FBI Agents 

and alleges the District Court erred in permitting them to 
"testify regarding statements made by „а co@@-defendant, and 
that such testimony violated his right of cross-examination. 


As this case has been disposed of in the Supreme 
Court, no further inquiry remains for WFO. 
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